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In these consolidated proceedings, lessors under three oil and gas leases contend that the leases
terminated because intermittently over the years there were periods of time ranging from 30 to 153
days when there was no actua production. We do not decide whether the leases terminated because
even assuming they did, the lessees thereafter acquired by adverse possession fee Smple determinaole
interestsin the minerd edtatesthat are identicdl to those the lessees held under the leases. Accordingly,
we reverse the judgments of the court of gppedls and render judgments for petitioners.

I

Two separate suits were brought in the same trid court by the same lessors against the same
defendants. The first suit involved two leases; the second suit involved athird lesse. The cases were
not consolidated in the trid court or the court of appeals, and the court of appeals issued an opinionin
each case.! We consolidated the cases in this Court. For ease of reference, we will refer to the firgt-
filed suit as Pool 1,2 and the second as Pool 2.3

In Pool 1, two leases were executed by J. T. Sneed and his wife in 1926 and 1936,
repectively. In a separate agreement, the leases were consolidated as to a portion of the lands they
covered for purposes of naturd gas exploration and production. The 1926 lease at issue in Pool 1

provided it would remain in effect for a term of ten years and “as long thereefter as ail or gas, or either

130 S.W.3d 618; 30 S.W.3d 639.
230 S.W.3d 639.

330 S.W.3d 618.



of them, is produced from sad land by the lessee.” The 1936 lease smilarly provided that it would
remain in effect “so long as naturd gasis produced.”

A wdl, known as the J. T. Sneed #1 wdl, was drilled on the consolidated acreage, and it
produced gas until areplacement well was drilled in 1994. The replacement well has produced without
interruption.  But according to records from the Texas Railroad Commisson, there were periods of
time when there was no production fromthe J. T. Sneed #1. Those periods werein August 1941, June
through September 1963, July and August 1964, June 1979, March 1983, and July 1984. Thereis
evidencethat the J. T. Sneed #1 did not produce for 122 consecutive days in the summer of 1963 and
for 62 consecutive daysin 1964. The other periods of non-production were shorter.

The lease a issue in Pool 2 was executed in 1937. It provided that “[s|ubject to the other
provisons herein contained, this lease shdl remain in force pending the commencement and continuation
of drilling operations on sad land as hereinafter provided, and as long thereafter as natura ges is
produced and marketed from any well on said land.”

Two producing wells were drilled on the acreage covered by the lease at issue in Pool 2.
However, there was no actua production from ether of these wells in August 1959, July and August
1960, June and July 1961, June through October 1963, July and August 1964, and June 1969. The
periods of no actua production ranged from 30 to 153 days. Another well was drilled on the Pool 2
leasein 1996, and it has produced in paying quantities without interruption.

The plaintiffs in the trid court, who are the respondents in this Court, are the successors of the

Sneeds’ interests in dl three leases, and they contend that the leases terminated due to cessation of
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production. They brought suit to quiet title, for trespass, conversion, and fraud, and for actua and
exemplary damages. The defendantsin thetrid court, who are the petitioners in this Court, are Naturd
Gas Pipdine Company of America, MidCon Gas Services Corp., and Chesgpeake Panhandle Limited
Partnership. They are the current owners and operators of the leases. For amplicity, we will refer to
them asthe lessees. They contend that the leases did not terminate because there has been production
in paying quantities at dl times, notwithgtanding the periods of non-production, or that production was
restored within a reasonable period of time under the temporary cessation of production doctrine. In
the dternative, the lessees contend that the lessors claims are barred by laches, or that the lessees
obtained a fee smple determinable in each of the minerd estates by adverse possession.

In both suits, the trid court granted mations for partiad summary judgment in favor of the
lessors, declaring in the partid summary judgment that the leases had terminated “due to one or more
cessations of production from said land.” The trid court then tried the remaining issuesin Pool 1 to a
jury. In averdict largely favorable to the lessees, the jury found that the lessees had produced gas in
good faith after August 1964 and failed to find that the lessees had produced gas after 1964 as a result
of fraud. The jury also found that the lessees failure to produce gas was excused because the lessors
were guilty of laches, and that the lessees had acquired title to the leases by adverse possession under
the three-, five-, ten-, and twenty-five-year statutes of limitations. However, the jury found that the
lessors had not executed any forma document that expresdy recognized the vdidity of the leases and
thus that the leases had not been revived. The tria court rendered judgment notwithstanding the

aspects of the verdict that were favoradle to the lessees. The trid court declared that the two leases
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had terminated, and based on gtipulated damage caculations, awarded $234,766.20 in actud damages
to be paid by Natura Gas Pipdline and MidCon, and $545,416.79 in actual damages to be paid by
Chesapeske Panhandle* Thetrial court also awarded attorneys fees and costs to the lessors.

The trid court tried the remaning issues in Pool 2 to a different jury inatrid that began a few
days after the concluson of the Pool 1 trid. Unlike the jury in Pool 1, the jury in Pool 2 rendered a
verdict that was entirdy favorable to the lessors. The jury found that the lessees had acted in bad faith
in producing gas after August 1964, that the lessees produced gas &fter that date as a result of fraud,
that the lessors were not guilty of laches, that the lessees did not acquire title by adverse possession,
and that the lessors had not executed any forma document that expresdy recognized the vaidity of the
lease and thus that the lease had not been revived. The trid court rendered a judgment declaring that
the lease had terminated, that the lessees were jointly and severdly liable for $1,522,754.93 in actual
damages, that the lessors recover exemplary damages of $1,200,000 from Natural Gas Pipdline Co.,
$1,200,000 from MidCon and $1,200,000 from Chesapeake Panhandle, and awarded attorneys' fees,
costs, and prejudgment interest.

The lessees appeded both judgments. In Pool 1, the court of gppeds held that the leases had
terminated due to cessation of production, the lessees could not establish adverse possession even if

they were trespassers because they had not given notice of repudiation of the lessors' title, laches was

4 The lessees contended in the court of appeals that the damages awarded represented the amounts they had
received for 7/8 of the gas produced, plus transportation costs, from a date four years before suit was filed until trial.
The lessees argued that damages should have been calculated from only two years before suit was filed. The lessors
contended, and the court of appeas held, that the stipulated amount correctly included damages from only two years
before suit wasfiled. 30 SW.3d at 648.



not a defense, the lessors were not entitled to attorneys fees because the suit was essentially a trespass
to try title action rather than an action for declaratory judgment, and certain offsets should be gpplied to
reduce damages. The court of gppeds accordingly modified and then affirmed the tria court’s
judgment.®

In Pool 2, the court of appeds hdd that the lease had terminated due to cessation of
production, laches was unavailable as a defense, the lessors' execution of divison orders did not revive
the lease, the lessees did not establish adverse possession because there was no notice to the lessors
that the lessees repudiated the lease, the evidence did not support the fraud finding and therefore
exemplary damages were not recoverable, the evidence supported the finding that the lessors had
produced gas in bad fath, the two-year limitations periods applied to the trespass and conversion
dams for recovery of actual damages, and the lessors could not recover attorneys fees. The court of
appeds affirmed the trial court’s judgment as modified.®

We granted the lessees petitions for review. Because the lessees established adverse
possession as a matter of law, and resolution of that issue is digpositive, we do not reach other issues

presented by the lessees’ petitions.

530 S.W.3d at 652-53.

630 S.W.3d at 638-39.



In Texas it has long been recognized that an ail and gas lease is not a “leasg’ in the traditiona
sense of a lease of the surface of real property.” Inatypica oil or gaslease, the lessor is a grantor and
grants a fee Smple determinable interest to the lessee, who is actually a grantee® Consequently, the
lessee/grantee acquires ownership of dl the mingds in place that the lessor/grantor owned and
purported to lease, subject to the possibility of reverter in the lessor/grantor.’ The lessee S/grantee’s
interest is “determinable’ because it may terminate and revert entirely to the lessor/grantor upon the
occurrence of events that the lease specifies will cause termination of the etate.’® In the cases before
ustoday, the lessors retained only a royalty interest. When an oil and gas lease reserves only a roydty
interest, the lessee acquires title to dl of the all and gas in place, and the lessor owns only a posshility
of reverter and has the right to receive roydties™ A roydty interest, as distinguished from a minera

interest, is a non-possessory interest.'?

7 Cherokee Water Co. v. Forderhause 641 S.W.2d 522, 525 (Tex. 1982).

8 See W. T. Waggoner Estatev. Sigler Oil Co., 19 SW.2d 27, 28-29 (Tex. 1929).
°1d.

191d.; Cherokee Water Co., 641 SW.2d at 525.

1 Ssee W, T. Waggoner Estate, 19 SW.2d a 28; see also Walker, Fee Smple Ownership of Oil and Gas in Texas,
6 TEX. L. REV. 125, 128-29 (1928).

12 Concord Qil Co. v. Pennzoil Exploration and Prod. Co., 966 SW.2d 451, 459 (Tex. 1998); see also Walker,
The Nature of the Property Interests Created by an Oil and Gas Lease in Texas, 7 TEX. L. REv. 539, 547-48 (1929).
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A minera estate, even when severed from the surface estate, may be adversely possessed
under the various statutes of limitations® Once severance occurs, possession of the surface alone will
not condtitute adverse possession of minerals.* Generdly, courts across the country including Texas
courts have sad that in order to mature title by limitations to a minerd estate, actua possession of the
minerals must occur.®® In the case of oil and gas, that means drilling and production of oil or gas®

In order to acquire title under a statute of limitations, that statute’ s requirements must be met.
In these cases, we consder the three-, five-, and ten-year statutes of limitations. Suit was filed in both
cases more than ten years after the last cessation of actud production. The last period of
nonproduction occurred in 1984 in Pool 1 and in 1969 in Pool 2. Both suitswerefiled in 1998.

The three-year statute of limitations says. “A person must bring suit to recover rea property
hdd by another in peaceable and adverse possession under title or color of title not later than three

years after the day the cause of action accrues.”!’ Thefive-year Satute says,

13 see Hanks v. Magnolia Petroleum Co., 14 S\W.2d 348, 354 (Tex. Civ. App.—Eastland 1928), aff'd, 24 SW.2d
5 (Tex. Comm'n App. 1930, judgm't adopted) (holding on rehearing that title to an oil and gas leasehold had been
acquired by adverse possession under the five-year statute of limitations); Lyles v. Dodge, 228 SW. 316, 317 (Tex. Civ.
App—Amarillo 1921, no writ); Wallace v. Hoyt, 225 SW. 425, 426 (Tex. Civ. App.—Austin 1920, writ ref'd); see also
Mohoma Oil Co. v. Ambassador Oil Corp., 474 P.2d 950, 960 (Okla. 1970).

14 See Elliott v. Nelson, 251 S.\W. 501, 504 (Tex. 1923).

15 See Hunt Qil Co. v. Moore, 656 SW.2d 634, 641 (Tex. App.—Tyler 1983, writ ref'd n.r.e)); Lyles, 228 SW. at
318 (citing Gill v. Fletcher, 78 N.E. 433 (Ohio 1906) and Gordon v. Park, 100 SW. 621 (Mo. 1907)); Mohoma Qil Co., 474
P.2d at 960; Hope Land Mineral Corp. v. Christian, 570 N.W.2d 268, 271 (Mich. Ct. App. 1997); Thomas v. Rex A. Wilcox
Trust, 463 N.W.2d 190, 192 (Mich. Ct. App. 1990).

16 See generally Hunt Qil Co., 656 SW.2d at 641.

Y TEx. CIv. PRAC. & REM. CODE § 16.024.



(& A person mug bring suit not later than five years after the day the cause of
action accrues to recover rea property held in peaceable and adverse possession by
another who:
(2) cultivates, uses, or enjoys the property;
(2) pays applicable taxes on the property; and
(3) daimsthe property under aduly registered deed.'®
The jury in this case was ingructed that “an ol and gas leaseisto be considered asadeed.” The ten-
year statute of limitations requires suit to be brought within ten years “to recover red property held in
peaceable and adverse possession by another who cultivates, uses, or enjoys the property.”*®
“Adverse possession” is defined in the Civil Practice and Remedies Code as “an actua and
visble appropriation of red property, commenced and continued under a clam of right that is
inconggtent with and is hodtile to the claim of another person.”?® “Peaceable possession” is defined as
“possession of real property that is continuous and is not interrupted by an adverse it to recover the
property.”?
The court of appeds concluded in these cases that the lessees continuation of oil and gas

operations and possession of the minerds after the leases terminated? was not adverse because no

notice of repudiation had been given to the lessors. The court reasoned in Pool 2 that because the

181d. § 16.025(a).
91d. § 16.026(a).
0d. §16.021(1).
2d. §16.021(3).
2 \We reiterate that we do not reach whether the court of appeals correctly held that the leases had terminated.
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lessees origind possession of the minerd estate was permissve, adverse possession could not be
established “unless notice of the hostile nature of the possession or repudiation of [the record title
owners ] title is dearly manifested.”” The court of appeds employed similar reasoning in Pool 1.2

We firgt condder the relationship between the parties, which guides us in determining whether
the lessees possession was adverse.  The parties to the leases were not co-tenants.  As discussed
above, the lessors retained only a roydlty interest and the possibility of reverter. The lessors had no
right to possess, explore for, or produce the minerds. The exclusive right to do so was conveyed to the
lessees. Accordingly, even when the lease was in effect, there was no co-tenancy.® Moreimportantly,
if the leases terminated as the lessors contend, the lessees retained no interest whatsoever in the
minerals. The entire minerd interest reverted to the lessors. There was no co-tenancy.

A lesee's podtion after a lease expires is more analogous to one holding over after the
execution of adeed or after a judgment vedting title in another is entered. We have long said that “asa
generd rule, a party holding over after the execution of a deed or the rendition of an adverse judgment
ismerdy apermissive tenant.”?® In such circumstances, “possession cannot be considered adverse until

the tenancy has been repudiated, and notice of such repudiation has been brought home to the

2330 S.W.3d at 629.
230 SW.3d at 644-45.
B eelnreBass, _ SW.3d___ (Tex. 2003).

% e, eg., TexWis Co. v. Johnson, 534 S\W.2d 895, 899 (Tex. 1976) (citing Sweeten v. Park, 276 SW.2d 794
(Tex. 1955) and Kidd v. Young, 190 SW.2d 65 (Tex. 1945)).
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titleholder.”?” But we have said that actual notice of repudiation is not required. Rather, notice can be
inferred, or there can be congtructive notice.®

This Court hdd in Tex-Wis Co. v. Johnson that a “jury [may] infer notice of a repudiation
without any change in the use of the land,” if there has been “long-continued use.”?® In Tex-Wis, the
Court cited some of its early decisons to that effect. One of those decisions was Vasquez v.
Meaders.*® This Court said in that case:

It is not necessary that actual notice of adverse dam and disseisin be given to the
landlord. It is sufficient if congtructive notice is given, and congtructive notice will be
presumed where the facts show, as they do in this case, that the adverse occupancy
and dam of title to the land involved in this suit has been long continued, open,
notorious, exclusive and inconsistent with the existence of title in the respondent.®

The Court dso quoted at length from the decison in Mauritz v. Thatcher:

It is the settled law in this State that a tenant cannot dispute the title of his
landlord by setting up atitle @ther in himsdf or in a third person during the existence of
his tenancy until such notice of atermination thereof is given to the landlord as amounts
to an actud dissaizin. Limitation upon an adverse possession in a case of this kind
begins to run from the time of such notice of a termination of tenancy. It is not
necessary, however, that actua notice of an adverse holding and dissaizin be givento a
cotenant or owner. Such notice may be congtructive and will be presumed to have
been brought home to the co-tenant or owner when the adverse occupancy and claim
of title to the property is so long-continued, open, notorious, exclusve and inconsstent
with the exigtence of title in others, except the occupant, that the law will raise the

2 d.
Bd.
D d.
%0291 S.\W.2d 926 (Tex. 1956).

% 1d. at 928.
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inference of notice to the co-tenant or owner out of possession, or from which a jury
might rightfully presume such notice:®

This Court had articulated the same principles even earlier in Moore v. Knight.** The Court
adso sad in Moore that the falure of the record titleholder to assert a claim during long-continued
possession was highly significant from an evidentiary perspective: “Long-continued possesson and
assertion of dam by one tenant with nonclaim on the part of one out of possession has aways been
regarded as a strong circumstance tending to authorize an inference of notice of the adverse
possession.”*

In this case, the lessors asserted no dam for at least fourteen years with regard to the Pool 1
leases, and for at least twenty-nine years with regard to the Pool 2 lease. That isastrong circumstance
tending to authorize an inference of notice of adverse possesson. There is dso uncontroverted
evidence that the lessees’ long-continued possession was “open, notorious, exclusive, and incongstent
with the existence’ of title to al the minerdsin the lessors.

It is important to bear in mind that the lessees were not required to give actua or condructive
notice that they were no longer claming an interest under the leases, but instead that they were daiming

an interest that was inconsstent with the lessors ' title to dl the minerds when the leases expired. Thus,

it was not the leases that the lessees must have been adverse to, but the lessors fee title to dl the

%2 |d. at 929 (quoting Mauritz v. Thatcher, 140 S.W.2d 303, 304 (Tex. Civ. App.—Galveston 1940, writ ref’ d)).
3394 s\W.2d 1137, 1139-40 (Tex. 1936).

31d. at 1140.
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minerds after the leases dlegedly terminated. The lessees continued to claim rights under the leases,
and it was that claim that was adverse to the lessors' feetitle, unencumbered by the leases.

It is aso important to recognize that the holding over of an ail and gas lessee after the lease has
expired can differ from a tenant of the surface with regard to what is “open, notorious, exclusve, and
inconsgent.” A tenant of the surface that holds over and does nothing more than continue to occupy
the premises as before, paying the same rent as before, is not in the same position as an oil and gas
lessee who holds over. Surface leases do not typicaly contemplate that the tenant will remove
permanent fixtures on or improvements to the property or consume or destroy the property itsdf. But
an ol and gas lease contemplates that the minerd estate itsdf may be permanently and irrevocably
depleted by removing and exhaugting the minerdls. An oil and gas lessee that holds over continues to
physcdly remove and dispose of the very vauable, non-renewable minerals for its own account. Such
actions are by thar nature hodtile to the lessor’s ownership of all the minerds in place once the lease
expires and the minerd estate revertsto the lessor in its entirety.

In both of the cases before us, the court of appeals relied on a decision from this Court,
Killough v. Hinds.* In the Killough case, Hinds acquired an oil and gas lease on forty acres of land,
the surface of which was owned by the Killoughs or their predecessors. Hinds and his wife were given
permission by the surface owners to construct a home on the property. Hinds later sold his interest in

the ol and gasleaseto athird party, but he and his wife continued to live on the surface of the property.

% 338 S.W.2d 707 (Tex. 1960).
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This Court hdd that Hinds had falled to establish title to the surface under the ten-year statute of
limitations because “the erection of the barn, pig pen, chicken house and the grazing of milk cows, al of
which were relied on to show adverse possession,” were not “inconagent with the permissve use and
the right by which Hinds entered upon and occupied the property and built his resdence, nor are they
auffident as a matter of law to afford the record owner constructive notice of a repudiation of that
permissive use.”®

In Killough we rdied on and quoted from an earlier decison of this Court, Evans v.
Templeton, in explaining “the character of evidence necessary to show constructive notice of
repudiation to the record owner.”*® Quoting Evans, we said:

In order to make the plea of limitation effectua in such case, he mugt show some

notorious act of ownership over the property, distinctly hogtile to the clam of the

grantee; and the adverse possesson after this must continue for a sufficient length of

time before suit to complete the statutory bar. The *possession must not only be actud,

but also vishle, continuous, notorious, distinct and hostile, and of such a character asto

indicate unmistakably an assertion of claim of exclusive ownership in the occupant.”

There is evidence of a “notorious act of ownership over the property, digtinctly hostile to the

dam of the” lessors that “indicatiefs] unmigtakably an assertion of dam of exdusve ownership” to

show natice in the cases before us today. Assuming that the leases terminated because of cessation of

%1d. at 710.

576 S.\W. 843 (Tex. 1887).

% Killough, 338 SW.2d at 711.
¥ d.
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actua production, an issue that we again note we are not deciding, the character of the lessors’ real
property interests changed dramatically and instantaneoudy, as did the lessees' interests, as we have
explaned above. The lessors had owned a mere possibility of reverter in the respective minera
interests as long as the leases covering those interests remained in effect. The lessors had no right to
possess or explore for minerals. That right had been granted in toto to the lessees. The lessees had the
right to explore for and remove dl of the oil and gas from the premises, subject only to the obligation to
pay roydties on the ail and gas that was actualy produced. And if the lessees did not properly account
to the lessors for that roydty, the leases would not terminate. The lessors would be relegated to
bringing auit to recover the unpaid roydties. Aslong as the leases continued in effect, the lessees were
entitled to recover and sell one hundred percent of the oil and gas, to the point of totally exhausting
those vauable resources. Once the leases terminated, the lessees had no right to explore for, produce,
or I any of the ail and gas, much less one hundred percent of dl that was produced. Those rights
reverted to the lessors. Theresfter, it was the lessors that had the exclusive right to al the proceeds
from production, subject only to an equitable accounting to the former lessees for the actua cost of
production.

After the leases dlegedly terminated, the lessees’ continued production and sale of al the oil
and gas and payment of roydty on only a rdatively smal percentage of the proceeds was open,

notorious, and hodtile to the lessors, who received payments each month of only a 1/8 roydty for more
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than ten years after they say the leases terminated.*® Moreover, the lessees drilled new wells after the
time the lessors contend the leases terminated. The act of drilling wells is an act hogtile to the lessors
exdugve right to explore for and remove the vduable minerds aswel asthe lessors exclusve right to
make the decision whether to drill and therefore impact the speculative vaue of the minerd edtate if the
well were unsuccessful.

Our concluson is consstent with the Fifth Circuit's decison in &. Louis Royalty Co. v.
Continental Oil Co.,** in which the facts were Similar to those before us today. In . Louis Royalty
Co., the lessors brought suit long after the lessees had conducted successful exploration, drilling, and
production operations, contending that the lease had expired many years earlier because there was no
actua production during the primary term.  The lease had a 60-day drilling clause, and a well had been
successtully drilled during the 60-day period after the primary term expired. The Fifth Circuit hdd that
the well maintained the lease under the 60-day clause. But that court also held, as an dternative
ground, that the lessees “by open, notorious, and adverse possession for more than five years with
payment of taxes, under a dam of right brought home to plaintiff, acquired a good and perfect title, to

the leasehold interest.”*? The opinion in &. Louis Royalty Co. further observed that “the things

“0 See generally Thomas v. Rex A. Wilcox Trust, 463 N.W.2d 190, 192-93 (Mich. Ct. App. 1990) (holding adverse
possession established against co-owner of mineral interest because the other owner “had openly, notorioudly,
exclusively, and successively possessed full working interests in the oil and gas leases under color of title” and had
“received one hundred percent of the working interests proceeds generated by operation of the wells’ even though the
co-owner owned one-half of the mineral interest).

41 193 F.2d 778 (5th Cir. 1952).

“21d. at 780.
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[lessees] were doing were not done secretly and in a corner, but openly and in the face of dl the world,
with full knowledge thereof brought home to plaintiff and its predecessors intitle”* Our Court later
described S. Louis Royalty Co.’ s dternative holding and the facts supporting it, saying,

[T]he plantiff and its predecessors in title, dthough fully informed of the lessee’'s dlam

to and operations under the lease, did not assert that the same had terminated until

some ten years after the end of the primary term, during which time the lessee had

developed the property by drilling seven producing wdlls. . . . The [Fifth Circuit] then

went on to say that if the leases had lgpsed, the plaintiff was gill not entitled to recover

because the evidence established as a matter of law that the defendants had perfected a

limitation title to the leasehold etate.**

In the cases before us today, the fact that the lessees were claming the right and title to al of
the production and the right to drill and explore for oil and gas, subject only to the royaty obligation,
was open and notorious and was hogtile to the lessors claim that dl title and interest reverted to the
lessors and that the lessees ceased to own any interest in the minerals. As one noted treatise has
concluded, “a lessee who develops and produces under a lease which previoudy terminated may
acquire title to such lease by adverse possession.”*

The lessors dso contend that the lessees’ possession was never “adverse” because the lessees

did not recognize that the leases had terminated when they continued operations and therefore lacked

“1d. at 782.
4 tanolind Qil & Gas Co. v. Newman Bros. Drilling Co., 305 SW.2d 169, 172 (Tex. 1957).

4 1 KUNTZ, A TREATISEON THE LAW OF OIL AND GAS §10.5, a 280 (1987). We aso note that the court of
appeals’ decisions in the Pool cases regarding adverse possession were questioned by at least one commentator. See
3 WILLIAMS & MEYERS, OIL AND GAS LAW § 604.9 n.7 (2002) (noting that the requirement of “actual notice of adverse
possession through some type of act of repudiation after the lease has automatically terminated for lack of production
... appears to be inconsistent with the fee simple determinabl e/automatic termination feature of oil and gas leases”).

17



the requisite intent to adversaly possess the minerd interests. Our decision in Calfee v. Duke® leads
us to disagree with this contention. Inthat case, Cdfee, an har to JH. Duke, occupied goproximately
248 fenced acres of land. His deed from his parents did not include 24 of those acres. The other Duke
heirs brought a trespassto try title suit, daming that they and Cafee became co-tenants upon Cafee's
parents death with regard to the 24 undeeded acres. We observed that Calfee “never thought of
himsdf as daming adversely to anyone for the Smple reason that he thought he was the rightful owner
and had no competition for that ownership.”*” We held that this satisfied the statute' s requirement of
adverse possession:

That being hisdam of right, and it being coupled with his actua and visble possession

and use, the adverse claim and possession satisfy the statutory requirements and cannot

be defeated by Cafee' slack of knowledge of the deficiency of his record title or by the

absence of aredization that there could be other clamants for the land.*®

In the cases before us today, the lessors essentialy contend that the lessees should have notified
them that the leases had terminated and that the fee interest in the minerds had reverted to the lessors.
This is tantamount to saying that the running of limitations is suspended until the record titleholder
obtains actud knowledge of what it owns. This is a novel propostion indeed. It would mean, for

example, that limitations would be suspended whenever heirs did not redize that they had inherited an

interest. That has never been the law in Texas. A record titleholder’ s ignorance of what it owns does

6544 SW.2d 640 (Tex. 1976).
471d. at 642.
8 d.
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not affect the running of limitations. The lessees’ possession of the minerd estates in the cases before
us today was adverse, and dl the requirements of the three-, five-, and ten-year statutes of limitations
were met.

Statutes of limitations require someone with aclaim to assart that claim within a specified period
of time, and the statutes of limitations deding with real property are no different. The Legidature has
required those daming an interest in real property to “bring suit” within certain periods of time:*
Statutes of limitations are designed “to compel the assertion of dams within a reasonable period while
the evidence is fresh in the minds of the parties and witnesses™° and to “prevent litigation of sae or
fraudulent clams™* The lessors in the cases before us contend that title reverted to them a number of
years ago, perhaps aslong as 57 years before it was filed under the Pool 1 leases, and aslong as 39
years before suit was filed under the Pool 2 lease. The last occasion when title could have reverted
under the Pool 1 leases was 14 years before suit was filed, and for the Pool 2 lease, it was 29 years.
These are the types of clamsthat statutes of limitations were intended to foreclose.

Our decison should not be read as awarding fee smple absolute interests to the lessees in the

ol and gas resources at issue. The lessees acquired the same interest that they adversdy and

4 See, eg., TEX. CIV. PRAC. & REM. CODE §§ 16.024, 16.025, 16.026.

%0 Computer Assocs. Int’l, Inc. v. Altai, Inc., 918 S.W.2d 453, 455 (Tex. 1996) (citing Price v. Estate of Anderson,
522 S\W.2d 690, 692 (Tex. 1975) and Gaddis v. Smith, 417 SW.2d 577, 578 (Tex. 1967)).

5 Robinson v. Weaver , 550 S\W.2d 18, 20 (Tex. 1977).
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peaceably possessed, that is, the oil and gas leasehold estates as defined by the original leases.>? Those
interests are fee ample determinable interests in the respective properties on the same terms and
conditions as the origind leases. The terms that made the origind minerd edtates “determinable’
continue to gpply to the fee Imple determinable interests acquired by adverse possession.

The court of appeds accordingly erred in failing to hold that the lessees acquired leasehold
interests by adverse possession.

M1

In Pool 1, the lessors have brought forward a cross point in which they contend that some of
the ingructions and definitions in the trid court’s charge to the jury on the limitations issues were
incorrect. Among these complaints is the contention that the definition of “Notice of repudiation”
accompanying the question regarding the ten-year statute of limitations alowed the jury to find adverse
possession based on “long-continued” possession coupled with a repudiation that occurred less than ten
years before suit wasfiled. Thetrid court’singruction sad in pertinent part:

You are ingtructed that, with respect to this question only, “adverse possesson”

mears that the Plaintiffs or their predecessors as titleholders, had notice that the

Defendants gas lease has been repudiated, and Defendants were in peaceable and

adverse possession of the lease and drilled for or operated and produced gas from

wells thereon and used or enjoyed the property under a title indrument for a period of

ten (10) years after August of 1964. For purposes of this ingruction, a gas lease is to
be consdered as atitle instrument.

52 See generally S. Louis Royalty Co. v. Continental Oil Co., 193 F.2d 778, 780 (5th Cir. 1952); 1 KUNTZ, supra
note 45 § 10.5, a 280 (concluding that “a lessee who develops and produces under a lease which previously terminated
may acquire title to such lease by adverse possession”); 1 WILLIAMS & MEYERS, supra note 45 § 224.1, at 355 (“[A]n
adverse possessor acquires no greater interest than that claimed . . . .").
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“Notice of repudiaion” may be inferred to have been brought home to a
titleholder where there has been long-continued possession by the adverse possessor

under a clam of ownership coupled with the non-assertion of clam by the titleholder;

by “non-assertion of dam by titleholder” means the absence of an overt act of

ownership on part of the record owner which is inconsgent with the possession of the

adverse possessor.

The language explaining “natice of repudiation” subgtantialy tracks the holding of this Court in
Tex-Wis Co. v. Johnson,> which concerned the fee smple title to a tract of land. This Court said,
“[W]e hald that the jury may infer that notice of repudiation has been brought home to the titleholder
where there has been (1) long-continued possession under daim of ownership and (2) nonassertion of
dam by the titleholder.”™* In that case, Alexander lost title to 96 acres of a 150-acre tract in
foreclosure proceedings. He, and after him his family, nevertheless continued to occupy the entire 150-
acre tract for 34 years, from 1921 to 1955, without any intervening claim by the record titleholder.*®
This Court held that this extended period of time was evidence from which the jury could infer notice of
repudiation to the record titleholder.® The Court explained that its holding was an gpplication of rules
regarding circumdantia evidence:

[Our holding] is nothing more than an application of the rule of circumgtantia evidence

that the exisence of certain facts tends to support a reasonable inference that the

record owner has been put on notice that the tenancy has been repudiated. To this
extent, both satisfy the rationae for requiring such notice. Where a tenancy rdationship

3534 S\W.2d 895, 901 (Tex. 1976).
% d.
% d. at 898 n.2.

%6 1d., at 902.
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has arisen, the landlord is normdly judiified in assuming that the tenant’s use of the

premises is permissve and in recognition of the landlord’ stitle. However, under certain

circumstances, this assumption ceases to be judtifiable. Thus acts which are incongstent

with the origind use of the property may be sufficient to put the owner on notice that the

tenancy has been repudiated. The same has been held to be true in cases of long-

continued possession by the tenant under dam of ownership where the landlord has

faled to assert any dam. Under such circumstances, the jury may find that continued

reliance on the tenancy by the landlord was unreasonable and unwarranted.>’

We further explained that the extended period of possession must have occurred and thus have
condtituted notice of repudiation before the applicable statute of limitaions began to run® We
reiterated what had been said in Sweeten v. Park,>® which was that possession for three and one-half
years before the limitations period began was insufficient.®® But we said in Tex-Wis that “24 years in
excess of the 10-year statutory period fdls within the Maurit2! rule, as constituting ‘long-continued’
possession.”®?

In Pool 1, the firg period when there was no actua production under the leases occurred in
1941, 57 years before suit was filed and 47 years before the ten-year statute alegedly began to run.
The last period of nonproduction occurred in 1984, fourteen years before alit was filed and four years

before the ten-year statute dlegedly began to run. It is thus unclear why the date of August 1964 was

1d. at 901.

% |d. at 901-02.

%9276 SW.2d 794 (Tex. 1955).

& Tex-Wis Co., 534 SW.2d at 902.

81 Mauritz v. Thatcher, 140 SW.2d 303 (Tex. Civ. App.—Galveston 1940, writ ref'd).
62 Tex-Wis Co., 534 SW.2d at 902.
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used in the ingruction regarding the ten-year dtatute of limitations. But we need not parse through
whether another date should have been used, or whether a four-year period of possession before a ten-
year period of possession occurred would be adequate to comport with the “long-continued
possession” principles set forth in Tex-Wis and the cases cited therein.  For the reasons discussed
above in section 11, as a matter of law, the lessors were put on notice that the lessees clams were
hodtile to the dam that the lease had terminated when the lessees continued to operate the leases,
produce oil or gas, I it, and pay only aroyalty to the lessors. Adverse possession under the ten-year
satute was condusvey established. Any error in the charge to the jury was harmless. And, because
adverse possession under the ten-year datute of limitations was established as amatter of law, we need
not condder whether there was any error in the charge to the jury regarding the three- and five-year
datutes of limitations.
AV

As noted throughout this opinion, we have not reached the question of whether the leases
terminated due to cessation of production. Specificdly, it is unnecessary to decide whether the terms
“is produced” or “so long as natura gas is produced’ as used in the leases before us mean that the
leases would terminate whenever actua production ceased, or instead, whether the leases would
terminate only when production in paying quantities ceased. Nor do we decide whether the doctrine of
temporary cessation of production includes or should include cessation of production for economic

reasons.
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The dissent contends that in deciding these cases based on statutes of limitations, we have
“put[] the cart before the horse.”®® The dissent proposes that these cases be remanded for atrial of
fact issuesthat it concludes are raised under its view of the temporary cessation of production doctrine.

For reasons of judicid economy, this Court has long required that dispostive issues must be
consdered and resolved and that ajudgment moving the case to the greatest degree of findity must be
rendered. We hdd in Bradleys Electric, Inc. v. Cigna Lloyds Insurance Co. that when a party
presents mulitiple grounds for reversal of a judgment on appeal, appellate courts should firg address
issues that would require rendition.®*  In accord with that principle, in CMH Homes, Inc. v. Daenen,
we addressed whether the evidence was legdly sufficdent to support the judgment, and concluding that
it was not, rendered judgment without considering whether venue was proper.%® Any eror in venue
would have only required a remand.®® We similarly have admonished courts of appedls that “[p]rior to
ordering aremand, points caling for rendition of judgment should be considered.”®” The disposition of
the statutes of limitations questions resolves the cases before us, and therefore, we do not reach other

issues presented.

* k k * %

8  Sw.3dat__ (JEFFERSON, J., dissenting).

6 995 SW.2d 675, 677 (Tex. 1999).

815 SW.3d 97, 99 (Tex. 2000).

% |d.

57 Lone Star Gas Co. v. RR. Comnt' n of Tex., 767 SW.2d 709, 710 (Tex. 1989).
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For the foregoing reasons, we hold that the court of gppeds erred in faling to hold that the
lessees in these two cases acquired fee smple determinable minerd estates by adverse possession.

Accordingly, we reverse the judgments of the courts of gppeds and render judgments for the lessees.

PriscillaR. Owen
Judtice

OPINION DELIVERED: December 19, 2003
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