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JUSTICE OWEN delivered the opinion of the Court, in which JUSTICE HECHT, JUSTICE SMITH,
JUSTICE WAINWRIGHT and JUSTICE BRISTER joined.

CHIEF JUSTICE PHILLIPS filed a dissenting opinion, in which JUSTICE O’NEILL, JUSTICE
JEFFERSON and JUSTICE SCHNEIDER joined.

The trial court denied a motion to enforce a contractual provision under which the parties

agreed that all dispute resolution proceedings, including litigation, would take place in the State of

New York.  Because the facts are undisputed and the trial court clearly abused its discretion, we

conditionally grant a writ of mandamus directing the trial court to dismiss this case.

I

Louis Dreyfus Corporation obtained $70 million of pollution liability coverage for itself and

its subsidiaries from AIU Insurance Company.  AIU agreed to provide an additional $35 million in

coverage in the event the initial amount was exhausted and Louis Dreyfus Corporation paid

additional premiums.  At the time the policy was obtained, AIU was a New York corporation with
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its principal place of business in New York.  In the policy, Dreyfus listed its address as New York,

and the broker retained by Dreyfus to obtain a policy and negotiate coverage was also located in

New York.  The insurance policy contained a forum-selection clause by which the parties agreed

that all disputes would be resolved in the State of New York:

L. Choice of Law and Forum – In the event that the Insured and the Company
dispute the validity or formation of this policy or the meaning, interpretation or
operation of any term, condition, definition, or provision of this policy resulting in
litigation, arbitration or other form of dispute resolution, the Insured and the
Company agree that the law of the State of New York shall apply and that all
litigation, arbitration or other form of dispute resolution shall take place in the State
of New York.

One of Luis Dreyfus Corporation’s subsidiaries was Louis Dreyfus Natural Gas Corp., a

Delaware corporation with its principal place of business in Texas.  This subsidiary was listed as an

insured in the AIU policy, and we will refer to it as Dreyfus.  A few months after the policy issued,

Dreyfus merged with American Exploration Company, which had wells and a pipeline gathering

system in Hidalgo County.  About a year and a half after the policy became effective, Dreyfus was

added as a defendant in a suit in Hidalgo County in which it was alleged that Dreyfus had

contaminated the air, soil, and ground water.  The suit had originally been brought against American

Exploration Company prior to the merger and about three years before the AIU policy became

effective.

AIU provided a defense under a reservation of rights and disputed coverage.  Dreyfus sued

AIU in Hidalgo County seeking a declaratory judgment that the environmental contamination claims

against it were covered.  Dreyfus also sued AIU for breach of contract, insurance code violations,

intentional and negligent misrepresentation, and fraudulent inducement.  AIU filed a motion to



1 See generally The Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 9 (1972). 
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3 Id. at 12.

4 499 U.S. 585, 595-96 (1991).

5 My Café-CCC, Ltd. v. Lunchstop, Inc., 107 S.W.3d 860, 865-67 (Tex. App.–Dallas 2003, no pet.); CMS
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dismiss based on the insurance policy’s forum-selection clause.  AIU also filed a declaratory

judgment action against Dreyfus in New York seeking resolution of the coverage issues.  The

Hidalgo County trial court denied AIU’s motion to dismiss, and the court of appeals denied

mandamus relief.  AIU petitioned this Court for issuance of a writ of mandamus.

II

This Court has never addressed the validity of a forum-selection clause like the one at issue

in this case.  At one time, forum-selection clauses were disfavored by American courts because such

clauses were viewed as “ousting” a court of jurisdiction.1  But in 1972, the United States Supreme

Court held in The Bremen v. Zapata Off-Shore Co. that international forum-selection clauses “should

be given full effect,”2 absent “fraud, undue influence, or overweening bargaining power.”3

Subsequently, in Carnival Cruise Lines, Inc. v. Shute, the Supreme Court enforced a clause that

selected Florida as the site of any litigation when the plaintiff sued in the State of Washington.4  

In the wake of The Bremen and Carnival Cruise Lines, five of our Texas courts of appeals

have enforced forum-selection clauses that provided that litigation must be brought in a particular

state.5  In each of those cases, the question was decided on appeal following a final judgment after



Inc. v. Oracle Corp., 925 S.W.2d 66, 71-75 (Tex. App.–Dallas 1996, no writ); Barnette v. United Research Co., 823
S.W.2d 368, 370 (Tex. App.–Dallas 1991, writ denied); Bellair, Inc. v. Aviall of Tex., Inc., 819 S.W.2d 895, 898 (Tex.
App.–Dallas 1991, writ denied).  But see Stobaugh v. Norwegian Cruise Line Ltd., 5 S.W.3d 232, 234 (Tex.
App.–Houston [14th Dist.] 1999, pet. denied) (refusing to enforce a forum-selection clause, concluding that it was
“fundamentally unfair”).

6 See id.

7 407 U.S. at 15. 

8 Id. at 15-17.

9 TEX. INS. CODE art. 21.42; Act of June 7, 1951, 52nd Leg., R.S., ch. 491, § 1, 1951 Tex. Gen. Laws 868, 1091
(amended 1959) (amended 1963) (amended 1983), amended and renumbered by Act of May 30, 1993, 73rd Leg., R.S.,
ch. 685, § 18.04, 1993 Tex. Gen. Laws 2559, 2691 (former TEX. INS. CODE art. 21.43, § 9), repealed by Act of May 22,
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the trial court enforced the forum-selection clause by either dismissing the case when the clause

named a state other than Texas as the forum or holding that a defendant waived any objection to lack

of personal jurisdiction by agreeing to a clause naming Texas as the forum.6 

Dreyfus contends that the forum-selection clause in its policy should not be enforced because

the United States Supreme Court has carved out exceptions that apply to the present controversy.

In The Bremen, the Supreme Court held that a “forum clause should control absent a strong showing

that it should be set aside,” and that “[t]he correct approach [is] to enforce the forum clause

specifically unless [the party opposing it] could clearly show that enforcement would be

unreasonable and unjust, or that the clause was invalid for such reasons as fraud or overreaching.”7

The Court indicated that a clause would come within these exceptions if enforcement would

contravene a strong public policy of the forum in which suit was brought, or when the contractually

selected forum would be seriously inconvenient for trial.8  Dreyfus contends that 1) many if not most

potential witnesses regarding coverage issues are in Texas, 2) article 21.42 and former article 21.43,

section 9 of the Texas Insurance Code9 apply and require that Texas law governs, and 3) that Texas



2001, 77th Leg., R.S., ch. 1419, § 31(a), 2001 Tex. Gen. Laws 3658, 4208.

10 407 U.S. at 2.

11 Id. at 15.

12 Id. at 17.

13 Id.
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has a strong public interest in having the coverage issues litigated in Texas because insurance

proceeds “could be used to benefit the health and welfare of the citizens and landowners of Hidalgo

County, Texas,” and the substantial amount of insurance available under the policy “is also likely

to dissipate any potential adverse financial effects on” Dreyfus’s successor, who has its offices in

Houston and employs a large number of people in Texas.  We reject each of these contentions.

In The Bremen the United States Supreme Court had before it an international forum-

selection clause that selected the London Court of Justice as the forum for dispute resolution.10  The

Supreme Court was unmoved by the argument that English courts might enforce an exculpatory

clause in the contract of towage and the defendant might therefore be relieved of liability for its own

wrongdoing.11  In rejecting this concern as a basis for invalidating the forum-selection clause, the

Court said it was not “dealing with an agreement between two Americans to resolve their essentially

local disputes in a remote alien forum.”12  The Supreme Court explained that in an agreement

between Americans regarding essentially local disputes, “the serious inconvenience of the

contractual forum to one or both of the parties might carry greater weight in determining the

reasonableness of the forum clause.  The remoteness of the forum might suggest that the agreement

was an adhesive one.”13  But the Supreme Court emphasized, “[Y]et even there the party claiming
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15 Id. at 18.

16 499 U.S. 585, 593 (1991) (emphasis added).

17 Id. at 587.

18 Id. at 593. 
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[the agreement should not be enforced] should bear a heavy burden of proof.”14  The Supreme Court

observed that inconvenience in litigating in the chosen forum may be foreseeable at the time of

contracting, and when that is the case, “it should be incumbent on the party seeking to escape his

contract to show that trial in the contractual forum will be so gravely difficult and inconvenient that

he will for all practical purposes be deprived of his day in court.”15

Dreyfus has not made such a showing.  It was certainly foreseeable that Louis Dreyfus

Corporation’s subsidiaries, wherever located, would be required to litigate in New York under the

policy’s provisions.  Dreyfus has not shown that litigating in New York would essentially deprive

it of its day in court.  Furthermore, the Supreme Court “refine[d] the analysis of The Bremen” in

Carnival Cruise Lines, Inc.16  In the latter case, a passenger sustained personal injuries during a

cruise and sued in the State of Washington.  A forum-selection clause was included in her printed

ticket that selected Florida as the location of any litigation “‘arising under, in connection with or

incident to’” the contract.17  The Supreme Court noted that “a cruise ship typically carries passengers

from many locales.”18  A forum-selection clause, the Court concluded, “has the salutary effect of

dispelling any confusion about where suits arising from the contract must be brought and defended,

sparing litigants the time and expense of pretrial motions to determine the correct forum and



19 Id. at 593-94.
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22 Id. at 595.

23 Id.
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conserving judicial resources that otherwise would be devoted to deciding those motions.”19  This

benefitted passengers, the Court observed, “in the form of reduced fares reflecting the savings that

the cruise line enjoys by limiting the fora in which it may be sued.”20  Florida was not “a ‘remote

alien forum’” the Supreme Court concluded.21  The Court continued, “It bears emphasis that forum-

selection clauses contained in form passage contracts are subject to judicial scrutiny for fundamental

fairness.”22  There was “no indication that petitioner set Florida as the forum in which disputes were

to be resolved as a means of discouraging cruise passengers from pursuing legitimate claims.”23  Nor

was there any “evidence that petitioner obtained respondents’ accession to the forum clause by fraud

or overreaching,” and the passenger “presumably retained the option of rejecting the contract with

impunity.”24

In the present case, the State of New York is not a “‘remote alien forum.’”25  There is no

indication that AIU or Dreyfus chose New York as a means of discouraging claims.  Nor is there any

evidence of fraud or overreaching.



26 Former article 21.43, section 9 said:

Sec. 9. TEXAS LAW DEEMED ACCEPTED. The provisions of this code are conditions on
which foreign or alien insurance corporations are permitted to do the business of insurance in this
state, and any of the foreign or alien corporations engaged in issuing contracts or policies in this state
are deemed to have agreed to fully comply with these provisions as a prerequisite to the right to
engage in business in this state.

Act of May 30, 1993, 73rd Leg., R.S., ch. 685, § 18.04, 1993 Tex. Gen. Laws 2559, 2691, amending
and renumbering Act of June 7, 1951, 52nd Leg., R.S., ch. 491, § 1, 1951 Tex. Gen. Laws 868, 1091
(amended 1959) (amended 1963) (amended 1983) (repealed 2001). 

Article 21.42 provides:

Art. 21.42. Texas Laws Govern Policies

Any contract of insurance payable to any citizen or inhabitant of this State by any insurance
company or corporation doing business within this State shall be held to be a contract made and
entered into under and by virtue of the laws of this State relating to insurance, and governed thereby,
notwithstanding such policy or contract of insurance may provide that the contract was executed and
the premiums and policy (in case it becomes a demand) should be payable without this State, or at the
home office of the company or corporation issuing the same.

TEX. INS. CODE art. 21.42.

27 407 U.S. at 12.
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With regard to the Insurance Code, we need not decide the extent to which article 21.42 or

former article 21.43, section 9 govern the insurance contract at issue.  Neither requires suit to be

brought or maintained in Texas.26

Finally, we turn to Dreyfus’s arguments that insurance proceeds will benefit Texans or Texas

businesses and therefore the case should be tried in Hidalgo County.  Not only does this “reflect[]

something of a provincial attitude regarding the fairness of other tribunals,” a notion rejected by the

United States Supreme Court in The Bremen,27 Dreyfus’s argument blatantly suggests that the

tribunal should consider, consciously or unconsciously, the benefits to the local community in

deciding whether there is insurance coverage.  This is highly offensive to a system of justice based



28 “An agreement to arbitrate before a specified tribunal is, in effect, a specialized kind of forum-selection clause
that posits not only the situs of suit but also the procedure to be used in resolving the dispute.”  Scherk v. Alberto-Culver
Co., 417 U.S. 506, 519 (1974); see also Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528, 534 (1995)
(observing that arbitration provisions are a subset of forum-selection clauses).

29 See, e.g., In re J.D. Edwards World Solutions Co., 87 S.W.3d 546, 551 (Tex. 2002); In re L&L Kempwood
Assoc., L.P., 9 S.W.3d 125, 128 (Tex. 1999); In re La. Pac. Corp., 972 S.W.2d 63, 65 (Tex. 1998); Prudential Sec. Inc.
v. Marshall, 909 S.W.2d 896, 900 (Tex. 1995).  

30 TEX. CIV. PRAC. & REM. CODE § 171.098(a)(1).

31 See generally In re J.D. Edwards World Solutions Co., 87 S.W.3d at 551 (holding that under the Texas
Arbitration Act “a party is entitled to an interlocutory appeal from an order denying an application to compel arbitration
only if it is ‘made under Section 171.021[of the TAA.]’” and that the “TAA does not authorize an interlocutory appeal
when the subject arbitration agreement is governed by Colorado law or the [Uniform Arbitration Act]”).
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on the rule of law and gives fodder to those who have in the past questioned the fairness of Texas

courts.  We categorically reject Dreyfus’s arguments.

The forum-selection clause at issue is enforceable.  To the extent the trial court concluded

otherwise, it clearly abused its discretion.  We turn to whether the clause should be enforced by

mandamus.

III

Dreyfus contends that AIU has an adequate remedy by appeal and therefore mandamus relief

is unavailable.  We disagree.

We have consistently granted mandamus relief to enforce another type of forum-selection

clause, an arbitration agreement,28 if the agreement to arbitrate is not governed by the Texas

Arbitration Act.29  The Texas Arbitration Act grants the right to an interlocutory appeal if a trial

court denies a motion to compel arbitration,30 but that right to interlocutory appeal does not

encompass arbitration agreements that are subject to the Federal Arbitration Act or other

jurisdictions’ statutory schemes.31  We held in Jack B. Anglin Co., Inc. v. Tipps that mandamus relief



32 842 S.W.2d 266, 272-73 (Tex. 1992).

33 See 87 S.W.3d at 551.

34 842 S.W.2d at 272 (emphasis added).

35 Id.
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should be granted to enforce arbitration agreements to which the Federal Arbitration Act applied,32

and in In re J.D. Edwards World Solutions that mandamus should be granted when another state’s

arbitration statute applied.33  We recognized in Tipps that “mandamus relief will not issue merely

because an appellate remedy may be more expensive and time-consuming than mandamus,” but that

“it will issue when the failure to do so would vitiate and render illusory the subject matter of an

appeal.”34  We concluded that failing to enforce a contractual agreement to arbitrate would “vitiate

and render illusory the subject matter of an appeal.”35

Dreyfus contends that we should treat a forum-selection clause requiring litigation to be

brought in another state differently from arbitration agreements.  It argues that requiring the parties

to proceed to trial in Texas and then enforcing the forum-selection clause on appeal does not make

an appellate remedy inadequate.  Dreyfus additionally contends that AIU might prevail in a trial in

Texas and that the mere possibility of a waste of judicial resources if AIU does not prevail would

not render an appellate remedy inadequate.  But the same considerations were present in Tipps.  We

could have required the parties to go forward with a trial and then enforced the arbitration clause if

Anglin had lost and pursued its arbitration rights on appeal.  Anglin presumably could also have

proceeded with a breach of contract action against the party who had resisted arbitration to recover

the costs of trial and appeal.  But these considerations did not deter us from concluding that an



36 827 S.W.2d 833 (Tex. 1992).

37 Id. at 842.

38 Id. (quoting Braden v. Downey, 811 S.W.2d 922, 928 (Tex. 1991)).

39 Id. (quoting Braden, 811 S.W.2d at 928).
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appeal following a trial would be an inadequate remedy.  These same considerations are present

when there is an agreement to pursue litigation in a forum other than Texas.  We see no meaningful

distinction between this type of forum-selection clause and arbitration clauses.

Dreyfus cites the seminal decision in Walker v. Packer36 for the proposition that “mere”

additional cost and delay will not render an appellate remedy inadequate.  But such a

characterization gives Walker v. Packer and its principles short shrift.  The Court had before it a

discovery dispute.  The plaintiffs were seeking discovery from the defendant, which the trial court

refused to compel.  This Court refused to grant mandamus relief.  Much of the discussion in Walker

v. Packer regarding an inadequate remedy by appeal centers around discovery issues.  The Court

said, “The requirement that mandamus issue only where there is no adequate remedy by appeal is

sound, and we reaffirm it today.  No mandamus case has ever rejected this requirement, or offered

any explanation as to why mandamus review of discovery orders should be exempt from this

‘fundamental tenet’ of mandamus practice.”37  The Court recognized that discovery rulings were

truly “‘incidental’” pre-trial rulings,38 and without the no-adequate-remedy-by-appeal limitation,

“mandamus ‘would soon cease to be an extraordinary writ.’”39  The Court continued, “We thus hold

that a party seeking review of a discovery order by mandamus must demonstrate that the remedy



40 Id.

41 Id.

42 Id. (emphasis added).

43 Id.

44 Id. at 843.

45 651 S.W.2d 732 (Tex. 1983).

46 Walker v. Packer, 827 S.W.2d 833, 843 (Tex. 1992).
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offered by an ordinary appeal is inadequate.”40  With regard to whether mandamus should issue

“whenever an appeal would arguably involve more cost or delay,” this Court said that such a rule

would be “unworkable, both for individual cases and for the system as a whole.”41  The Court

reasoned, “It follows that the system cannot afford immediate review of every discovery order in

general.”42  The Court then disapproved of authorities “to the extent that they imply that a remedy

by appeal is inadequate merely because it might involve more delay or cost than mandamus.”43

But even with regard to discovery rulings, Walker v. Packer recognized that there were

instances in which appellate courts should not await the outcome of a trial on the merits and an

appeal to remedy a trial court’s abuse of discretion.  Among these were instances in which a trial

court compels “patently irrelevant or duplicative documents, such that it clearly constitutes

harassment or imposes a burden on the producing party far out of proportion to any benefit that may

obtain to the requesting party.”44  The Court cited as an example General Motors Corp. v.

Lawrence45 in which there was a “demand for information about all vehicles for all years.”46  Such

abuses could be remedied on appeal by a determination that the discovery was too broad and that

the producing party was entitled to recover all its costs including the cost of production and



47 In re Colonial Pipeline, 968 S.W.2d 938, 942-43 (Tex. 1998).

48 See, e.g., In re CSX Corp., 124 S.W.3d 149, 153 (Tex. 2003); In re Am. Optical Corp., 988 S.W.2d 711, 713-
14 (Tex. 1998); In re Colonial Pipeline Co., 968 S.W.2d at 942-43; K Mart Corp. v. Sanderson, 937 S.W.2d 429, 431
(Tex. 1996); Dillard Dep’t Stores, Inc. v. Hall, 909 S.W.2d 491, 492 (Tex. 1995); Texaco, Inc. v. Sanderson, 898 S.W.2d
813, 815 (Tex. 1995).

49 See Walker, 827 S.W.2d at 843 (concluding that mandamus relief would issue when a discovery request
“imposes a burden on the producing party far out of proportion to any benefit that may obtain to the requesting party”).
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attorney’s fees.  Or, in In re Colonial Pipeline, an appellate court could have remedied the trial

court’s requirement that a party create a document inventory by ordering the requesting party to pay

all costs associated with creating that inventory.  But this Court deemed such a remedy inadequate.47

“Mere” additional cost and delay in waiting to resolve the issue on appeal was irrelevant.  We have

since granted mandamus relief in many instances to remedy overly broad discovery.48  Clear

harassment will not be tolerated under Walker v. Packer, and we have not wavered from that

principle.

Subjecting a party to trial in a forum other than that agreed upon and requiring an appeal to

vindicate the rights granted in a forum-selection clause is clear harassment.  There is no benefit to

either the individual case or the judicial system as a whole.  The only benefit from breach of a

forum-selection clause inures to the breaching party.  That party hopes that its adversary will weary

or avoid the cost of protracted litigation and settle when it would not otherwise have done so.

Likewise, in comparing the respective burdens on the parties,49 the burden on a party seeking to

enforce a forum-selection clause of participating in a trial then appealing to vindicate its contractual

right is great while there is no legitimate benefit whatsoever to the party who breached the forum-

selection agreement. 



50 Travelers Indem. Co. of Conn. v. Mayfield, 923 S.W.2d 590, 595 (Tex. 1996).

51 Id. at 594.

52 Id. at 595 (“While the trial court’s error in this case does not affect Travelers’ ability to present the substance
of its defense, it radically skews the procedural dynamics of the case.”).

53 Id.

54 Id.
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We granted mandamus relief when a trial court required a workers’ compensation carrier to

pay its insured’s attorney’s fees each month as the litigation of her claims proceeded against the

carrier.50  We acknowledged that on appeal, a court could order the return of the attorney’s fees,

even though the actual collection of such an award was problematic.51  We also observed that the

carrier was not likely to exhaust its vast financial resources simply because it had to pay its

adversary’s attorney’s fees.52  What made the appellate remedy inadequate was that the situation

could exert additional pressure on the defendant to settle rather than defend the claim.  We said,

“Requiring a party to advance the litigation costs of the opposition in addition to its own expenses

so skews the litigation process that any subsequent remedy by appeal is inadequate.”53  This was

because the plaintiff would have “little incentive to resolve the dispute economically and efficiently,

and may even be encouraged to deliberately protract the proceedings to encourage a favorable

settlement.”54  The same is true when a party refuses to abide by a forum-selection clause.  By

insisting that the case proceed in a forum other than that agreed upon, the breaching party is adding

a layer of expense that would otherwise not exist, and the breaching party may be inclined to

protract proceedings to encourage a favorable settlement.



55 Walker, 827 S.W.2d at 843; see also Gen. Motors Corp. v. Tanner, 892 S.W.2d 862, 864 (Tex. 1995)
(granting mandamus relief when a plaintiff refused to allow inspection of a part that was alleged to be defective and to
have caused the accident).

56 Walker, 827 S.W.2d at 843.

57 The Bremen, 407 U.S. at 15.

58 Id. at 12.
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This Court also said in Walker v. Packer that mandamus should issue if a “party’s ability to

present a viable claim or defense at trial is vitiated or severely compromised by the trial court’s

discovery error . . . so that the trial would be a waste of judicial resources.”55  We further recognized

that “one of the principal reasons that mandamus should be restricted” is to avoid “interlocutory

appellate review of errors that, in the final analysis, will prove to be harmless.”56  When a trial court

denies a motion to enforce a valid, enforceable forum-selection clause that specifies another state

or country as the chosen forum, the trial court’s final judgment is subject to automatic reversal at

the request of the party seeking enforcement of the clause.  As the United States Supreme Court held

in The Bremen, “[t]he correct approach [is] to enforce the forum clause specifically.”57  Otherwise,

courts would be guilty of the parochial and “provincial attitude”58 that led jurists in another era to

refuse to enforce forum-selection clauses.  Thus, a trial in a forum other than that contractually

agreed upon will be a meaningless waste of judicial resources.  The error is not harmless. 

We have acted to prevent a waste of judicial resources in contexts other than discovery

disputes.  For example, although we generally do not issue writs of mandamus to correct venue

decisions unless a statute provides such a remedy, we granted mandamus when a trial court



59 In re Masonite Corp., 997 S.W.2d 194, 198-99 (Tex. 1999).

60 Tex. Water Comm’n v. Dellana, 849 S.W.2d 808, 810 (Tex. 1993).

61 In re Allstate County Mut. Ins. Co., 85 S.W.3d 193, 196 (Tex. 2002).

62 __ S.W.3d __ (Tex. 2004).

63 115 S.W.3d 600, 611-12 (Tex. App.–Houston [14th Dist.] 2003, orig. proceeding [mand. denied]).

64 See In re GNC Franchising, Inc., 22 S.W.3d 929, 932 (Tex. 2000) (Hecht, J., dissenting from denial of
petitions).
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improperly transferred sixteen cases to sixteen different counties.59  We have also granted mandamus

to require a party to exhaust its administrative remedies before proceeding in a court of law.60 

We have enforced contractual agreements that substantively or procedurally affect

proceedings in our courts.  We granted mandamus relief to enforce an auto insurance policy

provision requiring the insured and the insurer to submit to an appraisal process to determine the

value of a vehicle when it is a total loss.61  Today, we have held in In re Prudential that a contractual

waiver of the right to a jury trial is enforceable by mandamus.62  In In re Wells Fargo Bank

Minnesota N.A. a court of appeals had also issued mandamus to enforce a contractual jury waiver.63

As Dreyfus points out, this Court previously declined to grant petitions for review in two

cases in which the petitioners sought to enforce forum-selection clauses specifying states other than

Texas as the location for dispute resolution.64  But this Court’s failure to grant a petition for writ of

mandamus is not an adjudication of, nor even a comment on, the merits of a case in any respect,

including whether mandamus relief was available.



65 See, e.g., Canadian Helicopters Ltd. v. Wittig, 876 S.W.2d 304 (Tex. 1994).

66 Iley v. Hughes, 311 S.W.2d 648 (Tex. 1958).

67 Canadian Helicopters, 876 S.W.2d at 308-09. 

68 Nat’l Indus. Sand Ass’n v. Gibson, 897 S.W.2d 769, 776 (Tex. 1995) (quoting Canadian Helicopters, 876
S.W.2d at 309).

69 CSR Ltd. v. Link, 925 S.W.2d 591, 596-97 (Tex. 1996). 

70 TEX. CIV. PRAC. & REM. CODE § 51.014(a)(7).

17

We recognize there is some tension between our holding today and a few prior decisions of

this Court concerning special appearances65 and separate trials of damages and liability.66  In

Canadian Helicopters, we held that a denial of a special appearance is not reviewable by mandamus

unless a trial court “act[s] with such disregard for guiding principles of law that the harm to the

defendant becomes irreparable, exceeding mere increased cost and delay.”67  A year later, we

nevertheless reviewed a special appearance by mandamus when there were only bare allegations of

conspiracy to support personal jurisdiction and there was a “‘total and inarguable absence of

jurisdiction.’”68  We subsequently issued mandamus when a trial court denied a special appearance

and the defendant potentially faced thousands of similar claims.69  More importantly, the Legislature

has now rejected this Court’s view, expressed in Canadian Helicopters and other cases, that

interlocutory review of the grant or denial of a special appearance should not generally be available.

The Legislature enacted section 51.014(a)(7) of the Texas Civil Practice and Remedies Code,

authorizing interlocutory appeals in such cases.70



71 Iley, 311 S.W.2d at 651-52. 

72 Id.

73 Id. at 651.

74 Ex parte Procom Servs., Inc., __ So.2d __, __ (Ala. 2003); State ex rel. J.C. Penney Corp. v. Schroeder, 108
S.W.3d 112, 114 (Mo. Ct. App. 2003); Ex parte D.M. White Constr. Co., 806 So.2d 370, 374 (Ala. 2001); Ex parte N.
Capital Res. Corp., 751 So.2d 12, 15 (Ala. 1999); Furda v. Superior Court, 161 Cal. App. 3d 418, 427 (Cal. App. 1984);
see also Ex parte CTB, Inc., 782 So.2d 188, 190-92 (Ala. 2000) (stating that mandamus was the proper mechanism for
obtaining review of a court’s failure to enforce a forum-selection clause, but construing the clause as non-exclusive).

75 Southwall Techs., Inc. v. Hurricane Glass Shield, 846 So.2d 669, 670 (Fla. App. 2003); see also L.C. Williams
Oil Co. v. NAFCO Capital Corp., 502 S.E.2d 415, 419 (N.C. App. 1998) (reversing a trial court’s failure to enforce
forum-selection clause on interlocutory appeal).

76 490 U.S. 495, 501 (1989).
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With regard to separate trials, we said in Iley v. Hughes that there was an adequate remedy

by appeal and therefore declined to issue mandamus.71  But we did so only after reviewing the merits

of the trial court’s decision to try damages separately from liability and making it clear that this

determination was error that would certainly be reversed on appeal.72  We said, “Our conclusion is

that although the discretion lodged in trial judges by Rule 174(b) in ordering separate trials of

‘issues’ is indeed broad and realistic, it does not authorize separate trials of liability and damage

issues in personal injury litigation.”73  This Court effectively granted relief, since it was unlikely the

trial court would proceed with separate trials in light of the Court’s opinion.

Courts in other jurisdictions have enforced by mandamus forum-selection clauses similar to

the one at issue.74  A Florida court has reversed a trial court’s failure to enforce a forum-selection

clause on interlocutory appeal, without explaining the basis for interlocutory jurisdiction.75

We recognize that the United States Supreme Court ruled in Lauro Lines S.R.L. v. Chasser76

that the denial of a motion to dismiss based on a forum-selection clause cannot be reviewed on



77 337 U.S. 541 (1949).

78 490 U.S. at 501.

79 Id. at 502-03 (Scalia, J., concurring).

80 Id. at 502.
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interlocutory appeal under 28 U.S.C. § 1291 and the collateral order doctrine expressed in Cohen

v. Beneficial Industrial Loan Corp.77  The Supreme Court said that the right to be sued in another

forum “while not perfectly secured by appeal after final judgment, is adequately vindicable . . . as

a claim that the trial court lacked personal jurisdiction over the defendant.”78  While we certainly

respect the United States Supreme Court’s reasoning, that court’s conclusion is informative only,

not binding, in the case before us.  We note that the concurring opinion in Lauro Lines observed that

the right to be sued in a contractually agreed upon forum “is not fully vindicated – indeed, to be

utterly frank, [it] is positively destroyed – by permitting the trial to occur and reversing its

outcome.”79  The concurring opinion concluded that the United States Supreme Court deemed

appellate review adequate because the contractual right to be sued in an agreed forum was not

“important enough to be vindicated” by interlocutory appeal.80  This Court has struck a somewhat

different balance in determining whether an appeal affords an adequate remedy.  For example, we

have intervened in discovery matters within the confines of the parameters set forth in Walker v.

Packer, as discussed above, while it is an unusual occurrence for the United States Supreme Court

to decide a discovery issue on interlocutory appeal.  In addition, the federal court system has some

tools for interlocutory review that are unavailable in our state court system.  A federal district court

may certify a question to an appellate court under 28 U.S.C. 1292(b).  Further, we have been given



81 TEX. CIV. PRAC. & REM. CODE § 51.014(a)(7).

82 In re Serv. Corp. Int’l, 85 S.W.3d 171, 174 (Tex. 2002); In re Bruce Terminix Co., 988 S.W.2d 702, 705-06
(Tex. 1998); EZ Pawn Corp. v. Mancias, 934 S.W.2d 87, 90 (Tex. 1996); Prudential Sec. Inc. v. Marshall, 909 S.W.2d
896, 898-99 (Tex. 1995).

83 In re Oakwood Mobile Homes, Inc., 987 S.W.2d 571, 574 (Tex. 1999) (holding that party’s failure to initiate
arbitration in response to letters requesting arbitration hearing did not waive right to arbitrate).
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guidance about the wisdom and desirability of interlocutory review from time to time by the Texas

Legislature.  To cite one instance, the Texas Legislature has determined as a policy matter that

interlocutory appeal is available when personal jurisdiction is at issue in a special appearance,81

which is the opposite of the United States Supreme Court’s view of whether an appeal adequately

vindicates a challenge to personal jurisdiction.  

Accordingly, we conclude that AIU does not have an adequate remedy by appeal.

IV

Dreyfus contends that AIU waived reliance on the forum-selection clause by not raising the

agreement sooner than it did in the trial court.  We disagree.  AIU filed a motion to dismiss based

on the forum-selection clause five months after Dreyfus filed suit.  We have held that similar, and

indeed far longer, delays are not a waiver of an arbitration clause,82 and there is no sound basis for

applying a different rule to the genre of forum-selection clauses to which the Dreyfus/AIU

agreement belongs.  Dreyfus further contends that it asserted its claims against AIU in demand

letters more than a year before suit was filed, and AIU did not raise the forum-selection clause.

Again, we rejected a similar argument in the arbitration context,83 and we reject it here.

Dreyfus also asserts that AIU waived its right to rely on the forum-selection clause by

requesting a jury trial, paying the jury fee and filing a general denial instead of a special appearance.



84 See, e.g., In re Bruce Terminix, 988 S.W.2d at 704-05 (holding that filing an answer and propounding a set
of eighteen interrogatories and a set of nineteen requests for production did not waive arbitration rights); Mancias, 934
S.W.2d at 90 (holding that filing of answer, sending interrogatories and requests for production, noticing depositions,
participating in a court-ordered docket control conference, and entering into an agreement to set case for later date did
not constitute a waiver of a contractual right to arbitration); see also Marshall, 909 S.W.2d at 898-99 (holding that even
substantially invoking the judicial process does not waive a party’s arbitration rights unless the opposing party proves
it suffered prejudice as a result).  
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In the arbitration context, we have consistently held that similar activities are not sufficient to waive

an arbitration clause.84  We likewise conclude that AIU’s actions do not constitute a waiver of the

forum-selection clause.  Nor was AIU required to file a special appearance.  It did not challenge the

trial court’s personal jurisdiction.  It sought only to enforce its contractual right.  

Finally Dreyfus argues that in the court of appeals, AIU did not address Dreyfus’s waiver

or “public policy” arguments as to why the agreement should not be enforced.  Regardless of

whether this is the case, which we have not determined, a mandamus proceeding in this Court is an

original proceeding, just as it is an original proceeding in the court of appeals.  While it is certainly

the better practice to present all arguments to a court of appeals before seeking mandamus in this

Court, the failure to do so is not a failure to preserve error as it ordinarily would be in an appeal.

AIU presented all its arguments to the trial court, and the trial court abused its discretion in denying

the motion to dismiss.  The proceeding before this Court is not directed at what the court of appeals

did or did not do or how that court ruled.

 * * * * *

For the foregoing reasons, we conditionally grant a writ of mandamus directing the trial court

to grant AIU’s motion to dismiss.
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Priscilla R. Owen
Justice
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