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JUSTICE OWEN delivered the opinion of the Court, in which JUSTICE HECHT, JUSTICE

WAINWRIGHT, JUSTICE MEDINA, JUSTICE GREEN, and JUSTICE JOHNSON joined.  CHIEF JUSTICE

JEFFERSON, JUSTICE O’NEILL and JUSTICE BRISTER joined parts II and III.

JUSTICE BRISTER filed an opinion concurring in part and dissenting in part, and dissenting
from the judgment, in which CHIEF JUSTICE JEFFERSON and JUSTICE O’NEILL joined.

The central issues presented by these health care liability claims are whether, based on the

facts and procedural posture of this case, two physicians’ professional associations can be held liable

for their own direct negligence (as distinguished from vicariously liable for the actions of their

employee), whether the professional associations are jointly and severally liable, and how to
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calculate prejudgment interest when other parties have settled.  We hold that 1) liability against the

professional associations was not foreclosed by a directed verdict in favor of one physician in his

individual capacity and the jury’s failure to find the other physician negligent in his individual

capacity, 2) there is legally sufficient evidence that the professional associations were negligent,

3) there is legally sufficient evidence that the professional associations engaged in a joint venture

separate from the joint venture to which the trial court granted a directed verdict, and 4) the trial

court did not properly calculate prejudgment interest under section 16.02 of former article 4590i.1

The court of appeals affirmed the trial court’s judgment in all respects.   Accordingly, we reverse the2

court of appeals’ judgment in part and remand this case to the trial court to calculate prejudgment

interest consistent with this opinion.

I

Forty-year-old Mark Alexander was to undergo outpatient arthroscopic surgery on his

shoulder at TOPS Surgical Specialty Hospital.  About an hour and a half into the procedure, the

nurse anesthetist attending him, Constance Cernosek, alerted the surgeon that she thought Mr.

Alexander was not getting any oxygen into his right lung.  The surgeon immediately withdrew his

surgical instrument and turned Mr. Alexander over, discovering that his upper body and thighs had

turned blue from oxygen deprivation.  Mr. Alexander had no pulse and was in cardiac arrest.  It was

later determined that his brain had been deprived of an adequate supply of oxygen for at least ten and
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perhaps as many as fourteen minutes before his distress was recognized.  Another ten minutes passed

without adequate blood flow to his brain while resuscitation efforts were underway.  At some point,

Mr. Alexander’s heart was restarted, but he remained comatose and died fourteen days later.  An

autopsy revealed that his death was due to brain damage caused by a lack of oxygen.  One expert

opined that Mark Alexander’s brain was completely deprived of oxygen for nine to ten minutes.

The hospital had contracted with two professional associations to jointly operate and staff

its anesthesia service.  These professional associations were Carl J. Battaglia, M.D., P.A. and

Tommy A. Polk, M.D., P.A., which we will refer to as Battaglia P.A. and Polk P.A. for brevity.  The

contract between the hospital and the professional associations provided that Battaglia and Polk,

individually, would serve as anesthesiologists, although the contract contemplated that Battaglia P.A.

and Polk P.A. would also furnish other physicians to serve as anesthesiologists.  The professional

associations retained LaVerta Jane Crowder, an anesthesiologist, on a part-time basis to work in the

hospital’s surgical arenas when either Battaglia or Polk was unavailable.  Polk was not at the hospital

the day of Mark Alexander’s surgery, and Dr. Crowder was his attending anesthesiologist.  Battaglia

was on duty, but did not have any contact with Mr. Alexander until resuscitation efforts had begun.

The contract between the hospital and the professional associations provided that the hospital

was to employ registered nurse anesthetists to assist the anesthesiologists.  But there was evidence

that the professional associations directed the details of the nurse anesthetists’ work, made decisions

about their continuing education, and decided how much they would be compensated.

Mark Alexander’s widow and his parents brought this wrongful death suit against Battaglia

and Polk in their individual capacities and against their respective professional associations.  The
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Alexanders also sued Dr. Crowder, the nurse anesthetist Cernosek, the hospital, and a joint venture

between Battaglia and Polk, or between their professional associations, known as Red Oak

Anesthesia Associates.  The hospital and Cernosek settled before trial for $1,875,000 plus

$33,266.21 designated as costs.

The case proceeded to a jury trial.  Before submission, the trial court directed a verdict for

Polk in his individual capacity and for Red Oak Anesthesia Associates.  The jury failed to find either

“Battaglia, M.D.” or the hospital negligent but found others had been negligent and apportioned

responsibility as follows:

Cernosek 30%
Crowder 30%
Battaglia P.A. 20%
Polk P.A. 20%

The jury further found that Cernosek was an employee of “Carl Battaglia, M.D., P.A./Tommy

A. Polk, M.D., P.A.” in providing anesthesia to Mark Alexander, in her efforts to resuscitate him,

or both.  The jury failed to find that Dr. Crowder was an employee of either professional association

but found there was an agency relationship between Dr. Crowder and the professional associations.

It also found that the Battaglia and Polk professional associations were engaged in a joint venture

on the date of Mark Alexander’s surgery.

The jury awarded Lisa Alexander (Mark Alexander’s widow) $1,080,000 in past damages

and $1,800,000 in future damages, and awarded each of Mark Alexander’s parents $180,000 in past

damages and $180,000 in future damages, for a total of $360,000 to each parent.  The parties

stipulated prior to trial that Mark Alexander’s medical and funeral expenses were $57,113.05, and



 Id.3

5

accordingly, the total amount of damages was $3,657,113.05.  The trial court applied $1,875,000 as

a dollar-for-dollar settlement credit, resulting in a damage award in the judgment of $1,782,113.05

plus prejudgment interest.  The trial court calculated prejudgment interest on the past losses found

by the jury and the $57,113.05 stipulated by the parties (totaling $1,497,113.05 in past damages),

resulting in $367,498.05 in prejudgment interest (for a total award of $2,149,611.10), without

considering any part of the settlement credit in the calculation.  Finally, the trial court held the

professional associations jointly and severally liable for one another’s share of the judgment as well

as jointly and severally liable for the entire amount of the judgment.

Battaglia P.A., Polk P.A., and Crowder appealed, but Crowder paid her share of the judgment

and was released by the Alexanders before the court of appeals issued its decision.  The court of

appeals affirmed the trial court’s judgment.   We granted the petition for review submitted by the3

professional associations.

Before we consider the questions raised by the professional associations, it is useful to

recount what has not been challenged in this Court.  The jury found both Cernosek (the nurse

anesthetist) and Crowder (the attending anesthesiologist) negligent.  The jury further found that

Cernosek was an employee of both professional associations and that Crowder was their agent in

providing health care services to Mark Alexander.  None of these findings is challenged in this

Court.  Accordingly, each professional association is vicariously liable for the negligence

apportioned to Cernosek and Crowder.  Crowder fully satisfied her share of the judgment on appeal,
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which discharged the professional associations’ liability for that part of the judgment.  But regardless

of the outcome of this appeal, Battaglia P.A. and Polk P.A. each remain vicariously liable for

Cernosek’s negligence.  The points of contention in this case have narrowed to whether the

professional associations were themselves negligent, whether they should be jointly and severally

liable, and finally, the proper calculation of prejudgment interest.

For the reasons considered below, we affirm the court of appeals’ judgment in part but

reverse the part of the judgment pertaining to prejudgment interest.  Prejudgment interest under

section 16.02 of former article 4590i  should not be calculated on damages that a claimant does not4

actually recover under the trial court’s judgment.  Therefore, to the extent past damages found by

the trier of fact are offset by a settlement credit, prejudgment interest accrues only on the amount

awarded in the judgment.  When, as here, future damages are also found, the settlement payments

should be applied first to past damages, then to future damages.  

II

The first two issues raised in the professional associations’ briefing concern calculation of

prejudgment interest.  However, we will consider their contentions regarding liability issues before

we determine how settlement credits should be applied and prejudgment interest should be

calculated. 
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A

In the court of appeals, the professional associations contended that they owed no duty to the

Alexanders.  They have not pursued that argument in this Court.  They do, however, maintain there

is no evidence to support their direct liability for negligence.

Battaglia is the sole principal of his professional association, and Polk is the sole principal

of his professional association.  The Professional Association Act provides that a professional

association is “jointly and severally liable with the officer or employee furnishing professional

services” when the officer or employee has been negligent:

Nothing in this Act shall remove or diminish any rights at law that a person
receiving professional services shall have against a person furnishing professional
services for errors, omissions, negligence, incompetence or malfeasance.  The
association (but not the individual members, officers or directors) shall be jointly and
severally liable with the officer or employee furnishing professional services for such
professional errors, omissions, negligence, incompetence or malfeasance on the part
of such officer or employee when such officer or employee is in the course of his
employment for the association.5

The professional associations do not challenge the jury’s findings that Cernosek, the nurse

anesthetist, was an employee of the professional associations or that she was negligent.  Our focus

is on the evidence pertaining to the acts or omissions of Battaglia and Polk, as officers and principals

of their respective professional associations.

The court of appeals conducted a legal sufficiency review but refused to consider whether

there was any evidence of a standard of care applicable to the professional associations.  The court

of appeals held that the professional associations had waived any complaint about the standard of
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care, reasoning that the professional associations were required to specifically assert in the trial court

that there was no evidence of an applicable standard of care.6

A contention that there is no evidence of an applicable standard of care in a health care

liability suit is a granulation of the contention that there is no evidence of negligence.  This Court

has long recognized that one element required to prove a medical negligence claim is evidence of

the applicable standard of care, which usually requires expert testimony.   A proper motion or7

objection in the trial court that there is no evidence of negligence subsumes and preserves the

complaint that there is no evidence of the applicable standard of care.  The professional associations’

motion for new trial advised the trial court of their contention that there was no evidence of any

negligence by the professional associations,  and accordingly, their legal sufficiency challenge8

regarding the standard of care was preserved.  Therefore, in our review of the record we will consider

both the evidence of negligence and the more specific subsidiary question of whether a standard of

care was established.
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B

The Alexanders contend that because the contract between the hospital and the professional

associations obligated the associations to ensure that the staff it supplied or supervised complied with

standards specified in the contract, evidence that the staff breached those standards is evidence of

a breach of an applicable standard of care for a health care liability claim.  This is incorrect.  The

standard of care in this case, as in most health care liability cases, must be established by competent

expert testimony.  Determining the standard of care demanded from a professional association of

anesthesiologists in providing anesthesiology services “requires skills not ordinarily possessed by

lay persons.”   Former article 4590i explicitly provided that in a suit against a physician for injury9

to or death of a patient, only a physician who met the requirements of section 14.01 of article 4590i

could opine on whether the defendant physician departed from accepted standards of medical care,

unless there was good cause for departing from section 14.01’s criteria in admitting the expert

testimony stated by the trial court on the record.   Breach of a contractual undertaking will not10

suffice to impose liability for the failure to render adequate medical care.

There was, however, expert testimony that Battaglia P.A. and Polk P.A. breached applicable

standards of care.  The professional associations had undertaken to provide anesthesiology services

to Mark Alexander, and they did so through their employee, Cernosek.  There was expert testimony
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that in overseeing Cernosek’s provision of medical care, including her training and evaluation, the

professional associations fell below the accepted standard of care.  A board-certified anesthesiologist

who had been practicing in that field since 1965 testified that the professional associations were

careless and irresponsible in failing to determine that Cernosek was not competent to administer

anesthesia.  That expert also testified that Battaglia’s actions in retaining Cernosek were careless.

Cernosek herself testified that she had not been evaluated even once during the seventeen years she

had worked for Battaglia and Polk or their professional associations.  The Alexanders’ expert

testified that the failure to assess periodically Cernosek’s skills and knowledge was very significant

because “[w]ithout any type of formal evaluation, there is no way for the people with whom she

works and for her immediate supervisors to have any idea of her competency, her capabilities, her

knowledge base, and her qualifications to render anesthesia.”

The same expert testified that Cernosek was neither competent nor knowledgeable in the

fields of physiology or the principles of anesthesia.  That opinion was supported by considerable

evidence, including evidence that Cernosek misplaced an esophageal stethoscope for monitoring

Alexander’s breathing and heart into his left lung, rather than his esophagus, and that this contributed

to his inadequate ventilation.  There was also evidence, albeit hotly disputed, that Cernosek inserted

an endotracheal tube too deeply into one of Mark Alexander’s lungs so that the tube did not ventilate

both lungs, as it was supposed to do.  

When Mark Alexander was experiencing distress, including severe and prolonged lack of

adequate oxygen to his brain and turning blue, Cernosek perceived no warning signs.  There was
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expert testimony that Cernosek’s failure to recognize oxygen deprivation for even one minute

indicated her professional incompetence.

There was also considerable evidence that Cernosek was seriously deficient in her knowledge

and operation of the anesthesia monitoring equipment used in rendering care to patients at the

hospital and that she was incompetent in this regard.  Cernosek and others testified that alarms on

the anesthesiology equipment that was supposed to be monitoring Mark Alexander’s vital signs did

not sound at any time during his surgical procedure, even when he went into cardiac arrest.  There

was expert testimony that, for this to have happened, the alarms had either been turned off by

Cernosek or she had failed to see that the parameters were set so far off the mark that the alarms

were useless.  Based on data in Mark Alexander’s medical chart, alarms should have sounded at least

ten or eleven times had they been turned on or properly set.  But Cernosek and others agree that no

alarm ever sounded.

From this evidence, the jury reasonably could have concluded that Battaglia, P.A. and Polk,

P.A. were negligent in failing to properly supervise, train, and educate Cernosek, in failing to

periodically evaluate her, and in failing to recognize her professional incompetence in so many areas.

C

None of the Alexanders’ experts used the phrase “standard of care” in testifying about acts

or omissions of the professional associations.  But as we have said, the sufficiency of expert evidence

“does not depend on whether the expert uses any particular ‘magical words.’”   In reviewing an11
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expert report required under former article 4590i, we held that the standard of care had been fairly

summarized when the expert “state[d] that a hospital should have established procedures to read and

interpret x-rays in a timely manner and to inform patients about the results.”   Similarly, we did not12

require the words “standard of care” to be used when we concluded that an expert had raised a fact

question of whether a second surgery was necessary by stating:  “‘Considering the degree of spinal

instability created by Mr. Ratliff’s first surgery, and the fact that Mr. Ratliff’s first set of AcroMed

screws and plates resulted in hardware failure with loosening, the insertion of another device was

medically unwarranted.’”   The evidence presented by the Alexanders’ experts established a13

standard of care applicable to the professional associations.

The professional associations contend that the expert testimony criticized the actions of

Battaglia and Polk individually, not as actors for their respective professional associations.  But a

fair reading of the record reflects that the deficiencies identified in the oversight of Cernosek were

deficiencies of her employers and overseers, the professional associations.

D

The professional associations point out that the trial court directed a verdict for  Polk, the jury

failed to find Battaglia negligent, Battaglia is the only principal of his professional association, and

Polk is the only principal of his association.  They contend that since the professional associations

could only act through their respective principals, and their principals were not found negligent, the



 See TEX. REV. CIV. STAT. ANN . art. 1528f, § 24 (“Nothing in this Act shall remove or diminish any rights at14

law that a person receiving professional services shall have against a person furnishing professional services for errors,

omissions, negligence, incompetence or malfeasance.  The association (but not the individual members, officers or

directors) shall be jointly and severally liable with the officer or employee furnishing professional services for such

professional errors, omissions, negligence, incompetence or malfeasance on the part of such officer or employee when

such officer or employee is in the course of his employment for the association.”).

13

professional associations cannot be directly liable for the negligence of Polk or Battaglia, as

distinguished from vicariously liable for the actions of Cernosek. This position is untenable.

The Alexanders alleged that the physicians and their professional associations were all

negligent in providing professional services in precisely the same respects, yet at trial considerable

effort was devoted to distinguishing between Battaglia and Polk as treating, practicing physicians

on the one hand, and on the other, as the sole principals of their respective professional associations.

It is possible to imagine, in the abstract, that a physician in such circumstances could wear two hats.

While a professional association with a single principal can act only through that person, the person

can act outside the scope of his employment as principal of the association.  But that did not happen

here.  Each professional association and its physician-principal acted as one in providing professional

services.  Neither the pleadings nor the evidence furnished any basis for drawing distinctions

between the physicians and their respective professional associations, and the trial court should not

have permitted such distinctions.  Each professional association had direct liability for the actions

of its physician-principal in the course of his employment,  and vicarious liability for the actions14

of its agents and employees in the course of their employment.  If the physicians were negligent, the

professional associations were likewise negligent, since each association acted only through its

physician-principal.  
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The trial court’s charge to the jury improperly attempted to draw distinctions between

Battaglia’s actions as an anesthesiologist providing care to Alexander in the operating room and

Battaglia’s and Polk’s actions through their professional associations in providing staffing to the

hospital’s anesthesiology department.  The charge defined “Negligence” and “Ordinary care”

differently for “Battaglia M.D.” and Crowder, as anesthesiologists who provided hands-on treatment

to Alexander, than it did for Battaglia P.A. and Polk P.A. as professional associations.  The jury was

instructed with regard to “Battaglia M.D.” and Crowder that:

“Negligence” when used with respect to the conduct of Laverta [sic] Jane Crowder,
M.D. and Carl J. Battaglia, M.D., means failure to use ordinary care, that is, failing
to do that which a M.D. anesthesiologist [of] ordinary prudence would have done
under the same or similar circumstances or doing that which a M.D. anesthesiologist
of ordinary prudence would not have done under the same or similar circumstances.

“Ordinary care,” when used with respect to the conduct of Laverta [sic] Jane
Crowder, M.D. and Carl J. Battaglia, M.D., means that degree of care that an
anesthesiologist of ordinary prudence would use under the same or similar
circumstances.

With regard to Battaglia P.A. and Polk P.A., the jury was instructed:

“Negligence” when used with respect to the conduct of Carl J. Battaglia, M.D., P.A.
and Tommy A. Polk, M.D., P.A., means failure to use ordinary care, that is, failing
to do that which a professional association of ordinary prudence would have done
under the same or similar circumstances or doing that which a professional
association of ordinary prudence would not have done under the same or similar
circumstances.

“Ordinary care,” when used with respect to the conduct of Carl J. Battaglia, M.D.,
P.A. and Tommy A. Polk, M.D., P.A., means that degree of care that a professional
association of ordinary prudence would use under the same or similar circumstances.

Predictably, attempts to distinguish the physicians’ roles led to confusion.  Polk moved for

a directed verdict, which the trial court granted.  Polk P.A. did not move for a directed verdict, even
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though its liability depended on Polk’s having been negligent.  Although Polk P.A. could not have

been negligent unless Polk was negligent, and the trial court had concluded that Polk was not

negligent as a matter of law, the trial court nevertheless asked the jury whether Polk P.A. was

negligent, over Polk P.A.’s objection, and the jury found it was.  The jury failed to find that Battaglia

was negligent, but found that Battaglia P.A. was negligent.  The trial court rendered judgment that

the professional associations were jointly and severally liable for all of the Alexanders’ damages.

The professional associations argue that they could not have been negligent if their respective

physician-principals were not negligent, which is certainly true, but Battaglia’s and Polk’s lack of

negligence was not established at trial.  The jury’s failure to find Battaglia negligent was not an

affirmative finding that Battaglia was not negligent.   The apparent inconsistency between that non-15

finding and the jury’s finding that Battaglia P.A. was negligent is undoubtedly attributable to the

confusion generated by attempts to distinguish between the physician and the professional

association.  In any event, the non-finding does not establish that Battaglia P.A. was not negligent.

The trial court’s directed verdict for Polk was a determination that there was no evidence he

was negligent,  but the rendition of judgment against Polk P.A. simply amounts to a reconsideration16

of the directed verdict.  Polk P.A. does not assert that it was prejudiced by the post-trial withdrawal

of the directed verdict; it argues only that the directed verdict for Polk determined the issue of its

own negligence.  The directed verdict did not have that effect.



16

In the end, the professional associations’ liability turns on whether there was probative

evidence to support the jury’s findings that the professional associations, acting through their

respective physician-principals, were negligent, and as discussed above, there was evidence that as

the employers of Cernosek, the professional associations were negligent in failing to train or evaluate

her adequately or to recognize her incompetence.  But in this case, as in most such cases, the jury

should have been asked only whether the physicians were negligent; the consequences to the

professional associations follow as a matter of law. 

E

The professional associations also complain that the Alexanders got “two bites at the apple”

when the jury was allowed to consider whether Battaglia individually was negligent in addition to

whether Battaglia P.A. was negligent.  The Alexanders concede that there might be infirmities in a

charge that permits a jury to consider the same acts of a physician twice in determining whether the

physician was negligent and whether his or her professional association was negligent.  Under such

circumstances, there could be recovery twice for the same assignment of responsibility.  The

Alexanders also submit that, hypothetically, such a submission might also have some impact on

damages caps.  But we agree with the Alexanders that we need not broach the latter subject today

because the jury failed to find both Battaglia and Battaglia P.A. negligent.  Thus, there was no double

recovery for the same acts or omissions. 

We further agree with the court of appeals that the professional associations’ objections to

the jury charge did not apprise the trial court of their contention that acts or omissions of Battaglia
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III

The professional associations challenge the trial court’s imposition of joint and several

liability based on the jury’s finding of a joint venture.  The trial court granted a directed verdict to

a joint venture known as Red Oak Anesthesia Associates, which the associations contend was the

only joint venture identified in the Alexanders’ pleadings.  The professional associations further

argue that the court of appeals improperly deemed a finding in connection with joint venture liability.

In moving for a directed verdict for Red Oak Anesthesia Associates, counsel for the

professional associations represented to the trial court that Red Oak was not the name of any joint

venture between the associations and that a Red Oak joint venture had never been formed.  The

record further reflects that the jury’s finding could only have been referable to evidence that the

professional associations jointly agreed to provide anesthesia services to the hospital.  The jury was

instructed that “[a] ‘joint venture’ exists if the persons concerned have (1) a community of interest

in the venture; (2) an agreement to share profits; (3) an agreement to share losses; and (4) a mutual

right of control or management of the venture.”  All the evidence that pertained to these elements

concerned the relationship between the professional associations in providing anesthesia services at
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by Act of June 3, 1987, 70th Leg., 1st C.S., ch. 2, § 2.09, 1987 Tex. Gen. Laws 37, 42-43, amended by Act of May 8,

1995, 74th Leg., R.S., ch. 136, § 1, 1995 Tex. Gen. Laws 971, 974 (former TEX. CIV. PRAC. &  REM . CODE § 33.013),
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the hospital.  The professional associations do not challenge the legal sufficiency of the evidence

supporting the jury’s finding that, on the day of Mark Alexander’s surgery, Battaglia P.A. and Polk

P.A. were engaged in a joint venture.  Nor do the professional associations challenge the jury’s

finding that their employee, Cernosek, was negligent in providing medical services to Mark

Alexander.  Accordingly, the trial court did not err in holding the professional associations jointly

and severally liable for Cernosek’s and their own negligence based on the jury charge and the finding

of a joint venture.

IV

The final issue is how prejudgment interest is to be calculated under section 16.02 of former

article 4590i  when, as here, there has been a settlement, and therefore, the proportionate19

responsibility provisions of the Civil Practice and Remedies Code must be applied.   Article 4590i20

was repealed in 2003,  and parts of it were codified in Chapter 74 of the Civil Practice & Remedies21

Code.   Section 16.02 was not carried forward in that codification.  The accrual of prejudgment22

interest in health care liability suits is now addressed in sections 304.104 and 304.1045 of the Texas



 TEX. FIN . CODE §§ 304.104, 304.1045.  Section 304.104 provides:23

Except as provided by Section 304.105 [offer of judgment] or 304.108 [repealed], prejudgment

interest accrues on the amount of a judgment during the period beginning on the earlier of the 180th

day after the date the defendant receives written notice of a claim or the date the suit is filed and

ending on the day preceding the date judgment is rendered.  Prejudgment interest is computed as

simple interest and does not compound.

Section 304.1045 provides, “Prejudgment interest may not be assessed or recovered on an award of future damages.”

19

Finance Code, which are general prejudgment interest provisions applicable to wrongful death,

personal injury, or property damage cases.   The surgery at issue in this case occurred on September23

19, 1997, the Alexanders’ suit was filed in 1998, and the judgment was signed in 2000.  The trial

court and the court of appeals applied former section 16.02 of article 4590i, as amended in 1997, and

neither the defendants nor the Alexanders have asserted on appeal that this was erroneous.  

The jury found that the Alexanders had sustained past damages of $1,440,000 and would

sustain $2,160,000 in future damages.  The parties stipulated to an additional $57,113.05 in past

damages.  Before trial, the Alexanders accepted settlement payments from other defendants totaling

$1,875,000.  The professional associations contend that the entire settlement amount should first be

deducted from past damages and then prejudgment interest should be calculated.  That would mean

there would be no prejudgment interest owed by the professional associations because the settlement

amount, $1,875,000, exceeds the past damages of $1,497,113.05.

The Alexanders contend that prejudgment interest should be computed from the date of Mark

Alexander’s surgery until the date of judgment on the entire amount of past damages found by the

jury, without regard to any settlement credits.  The trial court adopted this approach, awarding

$367,498.05 in prejudgment interest, then applying the settlement credit to the sum of past damages,



 93 S.W.3d at 149.24

 Former TEX. REV. CIV. STAT. art. 4590i, § 16.02.25
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future damages and prejudgment interest (totaling $4,024,611.10), resulting in a judgment of

$2,149,611.10.  The court of appeals affirmed.   The Alexanders ask us to affirm this methodology,24

but assert in the alternative that if we do not, we should allocate the settlement payment between past

and future damages before calculating prejudgment interest.

Former section 16.02 provided:

Computation of Prejudgment Interest

Sec. 16.02. (a) In a health care liability claim, prejudgment interest may not
be charged with respect to a defendant physician or health care provider who has
settled the claim before the 181st day after the date notice of the claim was first
mailed to the physician or health care provider.

(b) In a health care liability claim that is not settled within the period
specified by Subsection (a) of this section, the judgment must include prejudgment
interest on past damages found by the trier of fact, but shall not include prejudgment
interest on future damages found by the trier of fact.

(c) Prejudgment interest allowed under this subchapter shall be computed in
accordance with Article 1E.103, Title 79, Revised Statutes, for a period beginning
on the date of injury and ending on the date before the date the judgment is signed.

(d) In this section:

(1) “Past damages” means damages awarded to compensate the claimant
for loss the claimant will incur for a period beginning on the date of
injury and ending on the date before the date of judgment.

(2) “Future damages” means damages awarded to compensate the
claimant for loss the claimant will incur after the date of judgment.25



 Act of May 17, 1985, 69th Leg., R.S., ch. 959, § 1, 1985 Tex. Gen. Laws 3242, 3271, amended by Act of26

June 3, 1987, 70th Leg., 1st C.S., ch. 2, § 1.01, 1987 Tex. Gen. Laws 37, 42, amended by Act of May 8, 1995, 74th Leg.,

R.S., ch. 136, § 1, 1995 Tex. Gen. Laws 971, 974 (former TEX. CIV. PRAC. &  REM . CODE § 33.012), amended by Act

of June 2, 2003, 78th Leg., R.S., ch. 204, § 4.06, 2003 Tex. Gen. Laws 847, 857-58 (current version at TEX. CIV. PRAC.

&  REM . CODE § 33.012).
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Section 16.02 is silent about how settlement credits are to be taken into account.  Section

33.012 of the Civil Practice and Remedies Code tells us that credit must be given for settlements,

and section 33.012 and section 33.013, respectively, impose limits on the amount of damages a

claimant may recover and impose limits on the amount for which defendants who are not jointly and

severally liable may be held liable.  However, like section 16.02, sections 33.012 and 33.013 are

silent about how and when settlement credits are to be applied in calculating prejudgment interest.

The version of section 33.012 that governs this suit provides in part:

§ 33.012  Amount of Recovery

(a) If the claimant is not barred from recovery under Section 33.001, the
court shall reduce the amount of damages to be recovered by the claimant with
respect to a cause of action by a percentage equal to the claimant’s percentage of
responsibility.

(b) If the claimant has settled with one or more persons, the court shall
further reduce the amount of damages to be recovered by the claimant with respect
to a cause of action by a credit equal to one of the following, as elected in accordance
with Section 33.014:

(1) the sum of the dollar amounts of all settlements; or
(2) a dollar amount equal to the sum of the following percentages

of damages found by the trier of fact . . . .

(c) The amount of damages recoverable by the claimant may only be
reduced once by the credit provided for in Subsection (b).26

The version of section 33.013 that governs this suit provides:
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§ 33.013. Amount of Liability

(a) Except as provided in Subsections (b) and (c), a liable defendant is liable
to a claimant only for the percentage of the damages found by the trier of fact equal
to that defendant’s percentage of responsibility with respect to the personal injury,
property damage, death, or other harm for which the damages are allowed.

(b) Notwithstanding Subsection (a), each liable defendant is, in addition to
his liability under Subsection (a), jointly and severally liable for the damages
recoverable by the claimant under Section 33.012 with respect to a cause of action
if the percentage of responsibility attributed to the defendant is greater than 50
percent.27

Section 16.02 tells us that interest is to be awarded and the dates on which interest will begin

to accrue.  But nothing in the legislative history of section 16.02 of former article 4590i or former

sections 33.012 and 33.013 of the Civil Practice and Remedies Code indicates that the Legislature

intended for prejudgment interest to either under- or over-compensate claimants.  “Interest” has long

been defined by the Legislature as “compensation for the use, forbearance, or detention of money.”28

This Court has also defined prejudgment interest — and had done so long before section 16.02(b)

was enacted — as “‘compensation allowed by law as additional damages for lost use of the money

due as damages during the lapse of time between the accrual of the claim and the date of



 Johnson & Higgins of Tex., Inc. v. Kenneco Energy, Inc., 962 S.W.2d 507, 528 (Tex. 1998) (quoting Cavnar29
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judgment.’”   After section 16.02 was enacted, we specifically held in Columbia Hospital Corp. of29

Houston v. Moore that the addition of section 16.02 to article 4590i “did nothing to change the nature

of the prejudgment interest awarded.”   We confirmed that “[p]rejudgment interest was, and30

continues to be, ‘compensation allowed by law as additional damages for lost use of the money due

as damages during the lapse of time between the accrual of the claim and the date of judgment.’”31

Compensation other than for the lost use of money, as the Alexanders and the dissent concede their

calculation would sometimes require, is not “interest.”   One could call such compensation a32

windfall (from the claimant’s perspective) or a penalty or fine (from the defendant’s perspective),

but it is not “interest.”

In order for interest to actually compensate for the lost time value of money, no more and no

less, the timing of settlement payments must be taken into account.  When a nonsettling defendant

is jointly and severally liable, the “principal” on which interest is calculated is the amount of past

damages found by the trier of fact, reduced by the claimant’s comparative fault, if any, in accordance

with former section 33.012.   For example, if a claimant is found 10% responsible, and past33

damages are found to be $1,000,000, the principal amount on which prejudgment interest accrues

would be $900,000.  Assuming the rate of interest is 10%, and one year’s worth of interest has



 Of course, mathematically, the same result obtains in this example if the sum of the principal and interest is34

multiplied by 10% and that product is deducted from the sum of principal and interest (($1,000,0000 + $100,000 in

interest = $1,100,000) - (10% x $1,100,000 = $110,000) = $990,000).

 111 S.W.3d 113, 122-23 (Tex. 2003) (quoting former TEX. CIV. PRAC. &  REM . CODE § 33.012).35

 92 S.W.3d 470 (Tex. 2002).36

 34 S.W.3d 887 (Tex. 2000).37

 Columbia Hosp., 92 S.W.3d at 472-73; Auld, 34 S.W.3d at 898-901.38
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accrued, the claimant would recover $990,000.   This is consistent with our holding in Roberts v.34

Williamson in which we explained that, in determining former section 33.012’s cap on the damages

a claimant may recover, the calculation to be performed is based on “‘the amount of damages to be

recovered by the claimant.’”   We also held in both Columbia Hospital  and Horizon/CMS35 36

Healthcare Corp. v. Auld  that language similar to “amount of damages to be recovered by the37

claimant” includes not only actual damages but prejudgment interest as well.   Therefore, in38

calculating the cap imposed by former section 33.012, prejudgment interest is considered.

Although past damages may have been incurred over time before the entry of judgment, they

should be treated as a lump sum incurred as of the date on which prejudgment interest begins to

accrue in accordance with section 16.02.  A settlement payment should be credited first to accrued

prejudgment interest as of the date the settlement payment was made, then to “principal,” thereby

reducing or perhaps eliminating prejudgment interest from that point in time forward.

As we explained in Roberts v. Williamson, both former sections 33.012 and 33.013 must be

taken into account in determining what a claimant will recover and what a particular defendant will
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owe.   Former section 33.013’s limitation requires that, when a defendant is less than 51%39

responsible and therefore is not jointly and severally liable, the defendant’s liability is limited to the

percentage of the damages found by the trier of fact (the jury’s or trial court’s award of damages)

equal to the percentage of responsibility assigned to that defendant by the trier of fact.   When a40

defendant is not jointly and severally liable for the damages a claimant has sustained, this means the

“principal” is only the specified percentage of the “damages found by the trier of fact.”   Interest41

would accrue only on that amount, and a settlement payment would be applied first to accrued

interest on that amount as of the date of the settlement payment, then to any remaining principal, and

interest would accrue on any remaining principal from that date forward.

In Roberts v. Williamson  and Drilex Systems, Inc. v. Flores,  we indicated that the limit42 43

on a claimant’s recovery contained in former section 33.012 is determined by deducting settlement

credits from the amount of damages awarded by the factfinder before prejudgment interest is

calculated.   However, the calculation of prejudgment interest was not at issue in either of those44

cases, and there was no briefing or argument on the subject.  We did not focus on the issue as we are



 See also J. D. Abrams, Inc. v. McIver, 966 S.W.2d 87, 97 & n.9 (Tex. App.—Houston [1st Dist.] 1998, pet.45

denied) (calculating prejudgment interest after deducting settlement credits from the damages found by the jury; the

calculation of prejudgment interest was not at issue in that case, however).

 903 S.W.2d 315, 327 (Tex. 1994).46
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called upon to do today.   Nor did the Court focus extensively on the issue when we said in C&H45

Nationwide, Inc. v. Thompson that “[w]e agree that the trial court erred by calculating prejudgment

interest using a ‘declining principal’ formula based upon the total damages found in the case with

settlement payments and offers credited periodically.”   We gave no explanation for our conclusion,46

contained in a single sentence.  The briefing on the matter was similarly scant.  Having more

thoroughly considered the statutes and the purpose of prejudgment interest, we conclude that this

sentence in C&H Nationwide was incorrect.

The professional associations point out that the Alexanders’ construction of section 16.02

(which the dissent adopts) would mean that a defendant who owes no actual damages because of

settlement credits must pay all the prejudgment interest on the entire amount of the jury’s verdict

even when the amount awarded by the jury had been paid long ago by settling defendants.  For

example, if a plaintiff were injured in 1992, one defendant settled the following month for

$1,000,000, and at trial in 2000, a jury awarded $1,000,000, the non-settling defendant would owe

no actual damages but would be required to pay interest on $1,000,000 for eight years, even though

the plaintiff had the use of the money that entire time.  This result, the Alexanders say, was intended

by the Legislature because it said “the judgment must include prejudgment interest on past damages
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found by the trier of fact”  and “[p]rejudgment interest . . . shall be computed . . . for a period47

beginning on the date of injury and ending on the date before the date the judgment is signed.”48

Accepting the Alexanders’ (and the dissent’s) reading of the directives that “the judgment

must include prejudgment interest on past damages found by the trier of fact” would mean that all

judgments in a health care liability case must award prejudgment interest on the entire amount of

“past damages found by the trier of fact,” without regard to any settlement credits.  Our examination

of section 16.02 reveals other incongruous results if we were to accept the Alexanders’ (and the

dissent’s) construction of that provision.  A claimant’s proportionate responsibility would have no

effect on the amount of prejudgment interest a defendant owed.  The Alexanders’ reading of section

16.02 would mean that even when a claimant is comparatively negligent, the judgment must still

award that claimant prejudgment interest on 100% of the “past damages found by the trier of fact,”

even though the claimant is barred from recovering a portion of those damages.  For example, if a

jury found past damages of $1,000,000 but also found the claimant 20% responsible, the claimant

would recover prejudgment interest on $1,000,000 even though her recovery of past damages would

be limited to $800,000 under former section 33.012(a) of the Civil Practice and Remedies Code.49

The dissent makes an argument that the Alexanders do not, contending that section 16.02

creates a 180-day window that determines how settlement credits will be applied.   The dissent says50
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that only settlements occurring prior to the expiration of the 180-day period can be deducted from

the principal amount owed (damages found by the trier of fact).   The dissent concludes that, after51

the 180-day window closes, all settlements can be applied only after calculating prejudgment interest

on the entire sum found by the factfinder as damages.   We disagree.52

The 180-day provision in section 16.02 of former article 4590i, like the 180-day provisions

in current and former sections 304.104 of the Finance Code, serves only one purpose — that is to

determine the date on which prejudgment interest begins to accrue.  Under Finance Code section

304.104, that date is 180 days after receipt of notice or the date suit is filed, whichever is earliest.53

The accrual date is the same under section 16.02 for those who settle within 180 days after receiving

notice,  but for everyone else under section 16.02, the date interest begins to accrue is the date of54

the injury.   The 180-day provisions in the Finance Code and section 16.02 of former article 4590i55
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have nothing to do with how to determine the principal amount on which prejudgment interest

accrues.

The dissent’s view is not supported by (1) the language of section 16.02 or (2) a comparison

to the 180-day provision in Finance Code section 304.104, the prejudgment interest statute otherwise

applicable to personal injury and death claims.  By its explicit terms, section 16.02(a) applies only

to “a defendant” who settles before the 181st day.   It does not apply to non-settling defendants or56

even defendants who settle after 180 days.  Section 16.02(a) says, “with respect to a defendant

physician or health care provider who has settled the claim before the 181st day after the date notice

of the claim was first mailed to the physician or health care provider,” no prejudgment interest may

be charged.   Subsections (b) and (c) of section 16.02 then make clear that if a defendant does not57

settle within 180 days, the consequences are that prejudgment interest may be allowed from the date

of the injury until the day before the judgment.   This is a departure from the prejudgment interest58

scheme otherwise applicable to defendants in personal injury and death claims,  but it does not59

touch, top side or bottom, how to factor in settlement credits.  Section 16.02 created a “carrot-stick”

for health care providers to settle within 180 days by potentially penalizing them with at least an
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additional six months of interest if they did not settle within 180 days.   There is also the potential60

for interest to accrue from the date of injury until the date of notice for defendants who did not settle

within 180 days after notice.   By contrast, under the applicable version of section 304.104 of the61

Finance Code, all defendants in a personal injury or death case (other than health care liability cases),

had an absolute interest-free period until the earlier of the date suit was filed or 180 days after the

defendant received written notice of the claim.   No prejudgment interest at all accrued until 18062

days after notice was received or suit was filed, whichever occurred first, and the date of the injury

was not considered.   This interest-free period applied whether a defendant settled or not, and63

regardless of when it settled, if it did.64

All section 16.02(a) did was retain the otherwise applicable interest-free period of at least 180

days for those defendants who settled within 180 days.  Section 16.02(b) removed this interest-free

period of at least 180 days in health care liability claims for those defendants who did not settle

within 180 days.  Nothing in section 16.02 says how settlement credits are to be applied.  Section

16.02 certainly does not say that settlements within the 180-day window are applied against damages

awarded to the claimant but settlements after that window are not.  Nothing in the language of
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section 16.02 or its history even hints at such a construction, and none of the parties or any court has

suggested such a construction.  Section 16.02 is completely silent with regard to settlement credits.

The remaining question is whether the entire settlement credit should be applied to past

damages before calculating prejudgment interest on past damages or whether some allocation of the

settlement payments between past and future damages should be made.  We conclude that

settlements should not be allocated.  Since past damages were incurred first, settlement credits

should be applied to past damages first, then to future damages.  

In some contexts, we have permitted settling parties to agree how to allocate settlement

payments.  In Mobil Oil Corp. v. Ellender,  this Court held that if there is an allocation in a written65

settlement agreement between actual and punitive damages, it should be used in applying settlement

credits.   If there is no allocation in a written settlement agreement, the entire settlement amount is66

considered to be actual damages in applying a settlement credit.67

In Crown Life Insurance Co. v. Casteel,  one defendant was liable for additional damages68

under the DTPA for knowing conduct but other defendants were not.   The defendant found liable69

for the additional damages settled after verdict but before entry of judgment, and we held that it was



 Id. at 391-92.70
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the plaintiffs’ (or their assignee’s) burden to offer evidence allocating the settlement payment

between additional DTPA damages and damages for which there was joint and several liability.70

However, there is no need for an allocation of settlement credits because settlements are paid

before judgment.  The claimant receives all its compensation from a settlement agreement before it

incurs any future damages.  That compensation may occur years before the date of judgment or just

days, but it is pre-judgment compensation.  It should be applied first to retire past damages and

prejudgment interest before it is applied to future damages.

In closing, we note that one of the cases relied upon by the Alexanders and followed by the

court of appeals in calculating prejudgment interest  is Samples v. Graham.   To the extent the71 72

holdings in Samples regarding prejudgment interest conflict with this opinion, we expressly

disapprove of that decision.
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* * * * *

For the reasons considered above, we reverse the court of appeals’ judgment in part and

remand this case to the trial court for recalculation of prejudgment interest.

__________________________________________
Priscilla R. Owen
Justice

OPINION DELIVERED:  May 27, 2005
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