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PER CURIAM

JUSTICE WILLETT did not participate in the decision.

In this wrongful termination suit, we consider whether there is legally sufficient evidence that

Ysleta Independent School District (the “District”) engaged in gender discrimination when it fired

two male employees for violating time clock procedures.  The court of appeals held that the evidence

was sufficient.  ___ S.W.3d at ___.  We disagree, and we reverse.

Gustavo Monarrez and Jose Rodriguez were employed as bus mechanics with the District.

They were paid an hourly wage, which required them to submit time cards.  One day after work, they

went to a bar, and after an evening of drinking, Rodriguez was concerned about showing up for work

timely the next morning.  He asked Monarrez to punch his time card at work the next day if

Rodriguez was late.  Monarrez agreed.  The next day, Monarrez reported to work and clocked-in for

himself and Rodriguez.  Later that morning, Rodriguez called Monarrez and told him he would not
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make it to work that day.  At the end of the shift, Monarrez clocked-out both himself and Rodriguez,

making it appear as if both men had worked a full day.  Several days later, both men went to their

supervisor and admitted violating the time clock procedures.  The incident was reported up the chain

of command, and a review committee recommended that both men be terminated for their

misconduct. 

Monarrez and Rodriguez sued, alleging gender discrimination in violation of the Texas

Commission on Human Rights Act.  They asserted that they had been treated more harshly than

females in their department, identifying several female employees at trial who had clocked-in for co-

workers but had not been terminated for their actions.  The trial court rendered judgment on a

verdict, awarding Monarezz $43,900 in lost wages and $175,000 for mental anguish and awarding

Rodriguez $74,000 in lost wages and $175,000 for mental anguish.  The trial court also awarded

$30,000 in attorneys’ fees.  The court of appeals affirmed, ___ S.W.3d at ___, and the District sought

our review.

The District claims that the evidence is legally insufficient to support a claim of gender

discrimination.  We review the evidence in the light most favorable to the verdict, disregarding all

contrary evidence that a reasonable jury could have disbelieved.  City of Keller v. Wilson, ___

S.W.3d ___, ___ (Tex. 2005).

The Texas Commission on Human Rights Act (the “Act”) prohibits discrimination in

employment based on “race, color, disability, religion, sex, national origin, or age.”  TEX. LABOR

CODE § 21.051.  To prevail on a claim of gender discrimination, the plaintiffs had to prove that (1)

they were members of a class protected by the Act (males); (2) they were qualified for their
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positions; (3) they were terminated; and (4) they were treated less favorably than similarly situated

members of the opposing class (females).  See Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S.

133, 142 (2000); Romo v. Tex. Dep’t of Transp., 48 S.W.3d 265, 270 (Tex. App.—San Antonio

2001, no pet.).  The District argues that there was no evidence that the female employees, who were

not disciplined for time card violations, were similarly situated.

We have not previously considered what it means to be “similarly situated” in an

employment discrimination context.  The Act was expressly enacted to “provide for the execution

of the policies of Title VII of the Civil Rights Act of 1964 and its subsequent amendments.”  TEX.

LABOR CODE § 21.001(1).  Because “[t]he Legislature intended to correlate state law with federal

law in employment discrimination cases,” we turn to analogous federal case law for guidance.  Wal-

Mart Stores, Inc. v. Canchola, 121 S.W.3d 735, 739 (Tex. 2003); NME Hosp., Inc. v. Rennels, 994

S.W.2d 142, 144 (Tex. 1999).  Employees are similarly situated if their circumstances are

comparable in all material respects,  including similar standards, supervisors, and conduct.   To1 2

prove discrimination based on disparate discipline, the disciplined and undisciplined employees’
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misconduct must be of “comparable seriousness.”   Although “precise equivalence in culpability3

between employees is not the ultimate question,” McDonald v. Santa Fe Trail Transp. Co., 427 U.S.

273, 283 n.11 (1976), the Fifth Circuit has held that to prove discrimination based on disparate

discipline, the plaintiff must usually show “that the misconduct for which [he] was discharged was

nearly identical to that engaged in by a [female] employee whom [the company] retained.”  Smith

v. Wal-Mart Stores, Inc., 891 F.2d 1177, 1180 (5th Cir. 1990) (quoting Davin v. Delta Air Lines,

Inc., 678 F.2d 567, 570 (5th Cir. 1982)). 

In the District’s transportation department, all mechanics were male, and all bus drivers and

bus attendants were female.  Monarrez and Rodriguez offered evidence that several female

employees had been reprimanded for time card violations, but none had ever been terminated for this

reason.  There was also evidence that some time card violations had gone unpunished.  The District

argues, however, that these other time card violations were materially different from the present
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situation.  In each instance in which a female employee received a written warning, the employees

involved appeared for work.  Moreover, testimony at trial indicated that female employees

occasionally clocked-in for one another merely for the sake of convenience.  Thus, the District

concludes that the nature and degree of the time card violations for which female employees received

written or verbal reprimands cannot be compared to the present violations.  We agree.  There is no

evidence that the time card violations by females included a conspiracy to conceal another

employee’s absence from work.  Thus, even though the female employees worked in the same

department and were subject to the same time clock rules, there is no evidence that their respective

misconduct was of “comparable seriousness.” 

Accordingly, without hearing oral argument, we reverse the court of appeals’ judgment and

render judgment that Monarrez and Rodriguez take nothing.   TEX. R. APP. P. 59.1.4

Opinion delivered: August 26, 2005
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