IN THE SUPREME COURT OF TEXAS

No. 03-0737

THE COCA-COLA COMPANY ET AL., PETITIONERS,

HARMAR BOTTLING COMPANY ET AL.,
RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE SIXTH DISTRICT OF TEXAS

Argued November 9, 2004

JusTICE HECHT delivered the opinion of the Court, in which JUSTICE WAINWRIGHT, JUSTICE
GREEN, JUSTICE JOHNSON, AND JUSTICE WILLETT joined.

JUSTICE BRISTER filed a dissenting opinion in which CHIEF JUSTICE JEFFERSON, JUSTICE
O’NEILL, AND JUSTICE MEDINA joined.

Five carbonated soft drink bottlers with franchises to distribute Royal Crown Cola in various
territories within the Ark-La-Tex region (a four state region including parts of Arkansas, Louisiana,
and Texas where the three borders meet, and also nearby southeast Oklahoma) sued The Coca-Cola
Company and several distributers of both Coca-Cola and Dr Pepper in the same area for using
calendar marketing agreements (“CMAs”’) with retailers to unreasonably restrain trade, monopolize

the market, and attempt and conspire to monopolize the market in violation of the Texas Free



Enterprise and Antitrust Act of 1983 (“TFEAA™)' and the antitrust laws of the other three states.
The district court rendered judgment on the jury’s verdict for the plaintiffs, awarding damages
incurred throughout the region and permanently enjoining, in specified counties in each of the four
states, certain conduct that it determined to be anticompetitive. The court of appeals affirmed.?

We address two issues. One is whether Texas courts can adjudicate and remedy an anti-
competitive injury occurring in another state, either under the TFEAA or the law of that state. We
hold that the TFEAA will not support extraterritorial relief in the absence of a showing that such
relief promotes competition in Texas or benefits Texas consumers. We also hold that Texas courts,
as a matter of interstate comity, will not decide how another state’s antitrust laws and policies apply
to injuries confined to that state. The other issue is whether the plaintiffs have shown substantial
harm, real or threatened, to competition in the relevant market as a result of the defendants’ conduct.
We conclude that there is no evidence of such harm and that the lack of evidence is fatal to all of the
plaintiffs’ claims. Accordingly, we reverse the judgment of the court of appeals, dismiss the
plaintiffs’ claims of injury occurring in other states, and render judgment that the plaintiffs take
nothing on their claims of injury occurring in Texas.

I
Coca-Cola, Dr Pepper, Pepsi-Cola, Royal Crown Cola, and other carbonated soft drinks

(“CSDs”) are distributed wholesale by “bottlers” and sold retail to the public in supermarkets,

"TEX. BUs. & CoM. CODE §§ 15.01-.26 (Act of May 26, 1983, 68th Leg., R.S., ch. 519, 1983 Tex. Gen. Laws
3009, as amended).

2111 S.W.3d 287 (Tex. App.—Texarkana 2003).
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convenience stores, small grocery stores, and other outlets. In the Ark-La-Tex region in the 1990s,
the Coca-Cola bottler, Coca-Cola Enterprises, Inc., and five of its affiliates’ (collectively “CCE”)
also distributed Dr Pepper and held about 75-80 percent of the market for nationally branded CSDs.*
(Worldwide, Coca-Cola Enterprises, Inc. was responsible for 77 percent of Coca-Cola sales.) The
Pepsi-Cola bottler had about 13-15 percent of the market, leaving five Royal Crown Cola franchisees
with the remainder. Each of the five RCC franchisees was restricted to operating in an assigned
territory,” some of which overlapped: one, Harmar Bottling Company, in Texas and Oklahoma;’ two,

O-Mc Beverages, Inc. and Bolls’ Distributing Co., in Texas and Arkansas;’ one, Hackett Beverages,

3 Coca-Cola Bottling Co. of North Texas, Ouachita Coca-Cola Bottling Co., Inc., Coca-Cola Bottling Co. of
Shreveport, Paris Coca-Cola Bottling Co., Inc., and Sulphur Springs Coca-Cola Bottling Co., Inc.

* The RCC franchisees define the relevant product market to include all nationally branded CSDs sold at all
retail outlets. Nationally branded CSDs are major labels such as Coca-Cola, Pepsi, and RC, in contrast to private labels,
which are bottled for specific retailers and sold as store brands. The RCC franchisees further define the market
geographically according to the territorial boundaries of the distributors, such that the exclusive territory of each
distributor is a separate market. For the purposes of this opinion, we accept the franchisees’ definition of the relevant
markets.

5 See generally Soft Drink Interbrand Competition Act, 15 U.S.C. §§ 3501-3503 (permitting exclusive territory
licenses for soft drink bottlers).

®Harmar Bottling Company’s territory consisted of 9 Texas counties (Camp, Delta, Fannin, Franklin, Hopkins,
Lamar, Morris, Red River, and Titus) and 3 Oklahoma counties (Choctaw, McCurtain, and Pushmataha).

70-Mc Beverages, Inc.’s territory consisted of 6 Texas counties (Bowie, Camp, Cass, Franklin, Morris, and
Titus) and 9 Arkansas counties (Clark, Hempstead, Howard, Lafayette, Little River, Miller, Nevada, Pike, and Sevier).
Bolls’ Distributing Co.’s territory consisted of 2 Texas counties (Bowie and Cass) and 11 Arkansas counties (Cleveland,
Columbia, Hempstead, Howard, Lafayette, Little River, Miller, Nevada, Ouachita, Sevier, and Union).
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Inc., in Arkansas only;* and one, Royal Crown Bottling Co., in Louisiana only.” None of the five
operated entirely within Texas, and two operated entirely outside Texas.

These five RCC franchisees sued CCE and The Coca-Cola Company, which manufactures
Coca-Cola (collectively, “Coke”), complaining of their use of CMAs with CSD retailers in the
territories plaintiffs served. (The RCC franchisees also sued the manufacturer of Pepsi-Cola, the
Pepsi-Cola Company, its parent, Pepsico, Inc., and two bottlers, but these defendants settled before
trial, and therefore we do not discuss the allegations against them.) Generally speaking, a CMA
provides that during stated periods of time a retailer will promote a wholesaler’s products in
preference to competing products in exchange for payments and price discounts from the wholesaler.

For CSDs, price and prominent retail display are critical marketing factors. Thus, the
promotional preferences called for in CMAs used by CSD wholesalers include outside and in-store
advertising, prominently located displays in “impulse zones” such as near checkout stands where
purchase decisions are often made, enlarged shelf and cooler space, and reduced prices. Typically,
CMAs do not prohibit retailers from selling competing products but do require more favorable
promotion of the wholesaler’s products and limited or no promotion of competing products. CMAs
may also require retailers to price the wholesaler’s products below competing products, even if the
differential is achieved by pricing competing products higher than they otherwise would be. CMAs

typically cover only specific time periods during the year, not the entire year, and are terminable at

8Hackett Beverages, Inc.’s territory consisted of 8 Arkansas counties (Ashley, Bradley, Calhoun, Chicot, Dallas,
Desha, Drew, and Lincoln).

? Royal Crown Bottling Co.’s territory consisted of 5 Louisiana parishes (Bossier, Caddo, DeSoto, Red River,
and Webster).



will by either the retailer or the wholesaler. Retailers receive price discounts and direct payments
and bonuses for their promotional efforts.

The RCC franchisees concede, as they must, that CMAs are used throughout the country and
have repeatedly withstood antitrust challenges,'® and that CMAs, including CMAs previously used
by Coke, are not in themselves anti-competitive. But they complain that Coke used CCE’s dominant
position in the Ark-La-Tex region aggressively to negotiate CMAs with terms that suppressed
competition from other bottlers. Specifically, the RCC franchisees complain, and the evidence
shows, that in the Ark-La-Tex region:

. Coke had CMAs with most retailers, including virtually every major retailer other than Wal-

Mart, since most could not afford to refuse a CMA with Coke given the market dominance

of Coca-Cola and Dr Pepper.

. Coke’s CMAs generally covered 42-52 weeks per year, even though their CMAs in other
areas often covered only 26 weeks.

. Coke’s CMAs prohibited or limited retailer advertising of competing national brands during
the covered periods.

. Coke’s CMAs sometimes required retailers to price featured packages (six-pack cans, for
example) below competing products during a promotional period, or to always price certain

1" See, e.g., El Aguila Food Prods. Inc. v. Gruma Corp., 131 F. App’x 450 (5th Cir. 2005), aff’g 301 F. Supp.
2d 612, 628-632 (S.D. Tex. 2003); R.J. Reynolds Tobacco Co. v. Phillip Morris USA, 67 F. App’x 810, 811-812 (4th
Cir. 2003), aff’g 199 F. Supp. 2d 362 (M.D.N.C. 2002); Bayou Bottling Inc. v. Dr Pepper Co., 725 F.2d 300, 304 (5th
Cir. 1984); Louisa Coca-Cola Bottling Co. v. Pepsi-Cola Metro. Bottling Co., 94 F. Supp. 2d 804 (E.D. Ky. 1999);
Frito-Lay, Inc.v. Bachman Co.,659 F. Supp. 1129, 1134 (S.D.N.Y. 1986); Beverage Mgmt., Inc.v. Coca-Cola Bottling
Corp., 653 F. Supp. 1144 (S.D. Ohio 1986). But cf. Conwood Co., L.P. v. U.S. Tobacco Co., 290 F.3d 768 (6th Cir.
2002) (jury finding of a violation of section 2 of the Sherman Act was supported by evidence showing that USTC
systematically tried to exclude competition from the moist snuff market by: (1) removing, destroying or discarding racks
that displayed other moist snuff products while hiding plaintiff's products in USTC racks; (2) training USTC operatives
to take advantage of store clerk inattention and various ruses to "reorganize" the moist snuff section; (3) misusing its
position as category manager by providing misleading information to retailers in an effort to dupe them into carrying
USTC products and to discontinue carrying plaintiff's products; and (4) entering into exclusive agreements with retailers
in an effort to exclude rivals' products).



packages below competing products (sometimes requiring prices as much as 30 cents less
per ounce), even when competitors’ wholesale prices were below CCE’s, so that retailers had
to charge higher prices for competing products than they otherwise would have in order to
comply with the CMAs.

For a few retailers, Coke’s CMAs paid bonuses for not carrying competitive flavors of root
beer and orange and grape drinks at all, thus driving competing products from stores in some
areas and allowing CCE to raise the prices of its drinks.

CCE increased its prices at times in some locations, even though sales were increasing.

Some of Coke’s CMAs required that in refrigeration units its products be displayed in
horizontal sets at thigh-to-eye level so as to be most easily seen by consumers, and that no
other refrigerated products be located near a store check-out area.

Although Coke did not require retailers to give its products more shelf space, refrigerated
area, or floor displays than was commensurate with its 75-80 percent share of the CSD
market, it sometimes required that part of that space be used for soft drinks sold by CCE that
had no market share at all (like Barq’s Root Beer (versus A&W), Minute Maid orange and
grape drinks (versus Sunkist and Welch’s), and Sprite (versus 7-Up)). This left little space
for competing drinks.

Because of the limited retail display space, the RCC franchisees could not introduce two
other products, RC Edge and Diet Rite, into the market without diverting space already
occupied by their other products.

Bottlers had no difficulty getting shelf space at Wal-Mart, where there were no Coke CMAs,
and Coca-Cola often sold for more than competing CSDs, reflecting the difference in the

wholesale prices.

An economist testified for the RCC franchisees that Coke’s use of CCE’s market share to

force retailers into CMAs inhibited competition and negatively impacted the RCC franchisees’

sales."" He also testified that Coke was monopolizing or attempting to monopolize the CSD markets

served by the parties and, if left unchecked, would succeed.'”> But he offered no opinion on how the

1111 8.W.3d 287, 299-300, 314-315 (Tex. App.—Texarkana 2003).
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CMA:ss affected price and output in any relevant market as a whole'* and made no attempt to quantify
to what extent, if at all, Coke had foreclosed competition in the relevant markets.

Coke offered evidence that the promotional efforts encouraged by their CMAs resulted in
higher volumes of CSDs sold and lower prices generally, that the RCC franchisees’ products were
available in all areas to any consumers who wanted them, and that the RCC franchisees could have
attempted to negotiate CMAs with retailers or increase their own promotional efforts but
intentionally chose not to do so. There was also evidence that CCE competed vigorously with the
Pepsi-Cola bottlers. But the jury found none of this evidence persuasive.

The RCC franchisees alleged that throughout the 1990s Coke had engaged in an unreasonable
restraint of trade and had monopolized, attempted to monopolize, and conspired to monopolize the
CSD market in their exclusive territories in the Ark-La-Tex region, all in violation of the TFEAA'™
and the antitrust laws of Arkansas, Louisiana, and Oklahoma. Coke did not dispute the RCC
franchisees’ assertion that the laws of the other three states were identical to Texas law, and
accordingly the district court presumed they were. The court did not define the relevant geographic
market for the jury but instructed the jury that they could consider various factors in determining the
relevant market or markets. The jury found that CCE had engaged in monopolization or attempted

monopolization, that CCE and The Coca-Cola Company had engaged in an unreasonable restraint

3 Brief for Respondents at 21-22, n.10 (stating that although respondents do not admit the absence of proof of
market foreclosure, their expert “testified that se was not evaluating the effects of Coke’s practices on price or output”).

" TEX.BUs. & CoM. CODE § 15.05(a)-(b) (“(a) Every contract, combination, or conspiracy in restraint of trade
or commerce is unlawful. (b) It is unlawful for any person to monopolize, attempt to monopolize, or conspire to
monopolize any part of trade or commerce.”).



of trade and a conspiracy to monopolize, that CCE and The Coca-Cola Company had acted willfully
or flagrantly, and that in so doing CCE and The Coca-Cola Company had wrongfully interfered with
the RCC franchisees’ existing and future business relationships with retailers. The jury was asked
to find actual damages for both antitrust and tortious interference claims, including past and future
lost profits and lost franchise value, separately as to each of the five RCC franchisees. For the three
operating in two states, the verdict did not distinguish between damages incurred inside and outside
Texas. The court trebled the total actual antitrust damages of $5,153,898.80 as required by statute, '
credited $817,000 paid by the Pepsi defendants in settlement, and rendered judgment against Coke
for $14,644,696.40, plus $500,000.00 attorney fees. The court also enjoined Coke from prohibiting
any retailer from engaging in any form of advertisement or promotion of any nationally branded
CSD, prohibiting any retailer from displaying or placing cold equipment for any nationally branded
CSD, prohibiting any retailer from selling any nationally branded CSD or flavor, requiring or
suggesting that any retailer use horizontal sets, or requiring or suggesting any retailer use a ratio to

allocate space in cold equipment, through any contract or incentive program, in any county or parish

S71d. § 15.21(a)(1) (“Any person . . . whose business or property has been injured by reason of any conduct
declared unlawful in Subsection (a), (b), or (c) of Section 15.05 of this Act may sue any person . . . in district court in
any county of this state in which any of the named defendants resides, does business, or maintains its principal office or
in any county in which any of the named plaintiffs resided at the time the cause of action or any part thereof arose and
shall recover actual damages sustained, interest on actual damages for the period beginning on the date of service of such
person’s pleading setting forth a claim under the antitrust laws and ending on the date of judgment (the rate of such
interest to be in accordance with Texas law regarding postjudgment interest rates and the amount of interest to be
adjusted by the court if it finds that the award of all or part of such interest is unjust in the circumstances), and the cost
of suit, including a reasonable attorney’s fee; provided, however, that if the trier of fact finds that the unlawful conduct
was willful or flagrant, it shall increase the recovery to threefold the damages sustained and the cost of suit, including
a reasonable attorney’s fee; provided that interest on actual damages as specified above may not be recovered when
recovered damages are increased threefold.”).



where the RCC franchisees operated, in Arkansas, Louisiana, Oklahoma, and Texas, for a period of
seven years. The text of this broad and detailed injunction is set out in the appendix.'®

The court of appeals affirmed.'” Tt rejected Coke’s argument that the district court should not
have awarded damages and injunctive relief under the TFEAA for conduct that occurred outside
Texas. Quoting from section 15.04 of the Act, the Court concluded that “[t]he language of the Texas
statute is clear in its intent to cover monopolistic practices in commerce ‘occurring wholly or partly
within the State of Texas.””'® Further, because CMAs had been executed in Texas and provided that
Texas law would govern disputes, the court stated that Coke could not “avoid the protections to
Texas consumers provided by that same law.”" The court did not explain how Texas consumers
were protected by relief granted the RCC franchisees for Coke’s conduct in other states.
Alternatively, the court determined that the judgment could be based on the RCC franchisees’
alleged violations of Arkansas, Louisiana, and Oklahoma antitrust statutes, and absent any
contention that those statutes differed from Texas law, “we presume that the laws of those states are
the same as ours.””

With respect to liability, the court rejected Coke’s argument that the absence of any evidence

showing a foreclosure of competition in any relevant market was fatal to each violation claimed by

16 Post at -

7111 S.W.3d 287 (Tex. App.—Texarkana 2003).
8 1d. at 296.
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the RCC franchisees. The court did not take issue with Coke’s assertion that such evidence was
lacking but reasoned instead that liability could be based on evidence that enforcement of any of
several CMA provisions — “ranging from limitations on shelf space and placement, to advertising
requirements and limitations on both external and in-store advertising of competitors’ products, to
exclusive-flavor provisions, to pricing requirements that ensured Coke products would have a price
advantage over other soft drinks” — “could be read to restrict trade and impact competition”.*' The
court concluded simply that “[a]lthough any one of the[se] factors . . . might be insufficient to allow
the jury to conclude Coke had acted to restrain trade, due to the numerous factors presented in
evidence, it is not appropriate to take this determination out of the hands of the jury.”** As for the
RCC franchisees’ monopolization claims, the court rejected Coke’s argument that there was
insufficient evidence to define the relevant geographic market, and held that there was sufficient
evidence for the jury to find monopolization, citing testimony that a bottler with 80 percent market
share “could impose its market terms on retailers, that at least one retailer felt compelled to accept
CMA terms . . . [and] that Coke targeted one Bottler with the intention of taking it out of
competition”.”

We granted the petition for review.** In this Court, as in the court of appeals, Coke raises a

number of issues. We find it necessary to address only two.

2 1d. at 304,
2 1d. at 305.
B Id. at 306.

2 47 Tex. Sup. Ct. J. 1028 (Sept. 3, 2004).
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II

Coke argues that the district court could not entertain an action for damages and injunctive
relief based on injury that occurred in other states, either as a violation of the TFEAA or as a
violation of the other states’ laws. In effect, the argument challenges the district court’s jurisdiction
over the RCC franchisees’ claims of injury outside Texas. Coke does not argue, and therefore we
do not consider, whether such an action would interfere with interstate commerce in a way prohibited
by the United States Constitution.”> We consider only the reach of the TFEAA and whether a Texas
court will enforce the antitrust laws of other states.

The RCC franchisees answer that the injuries they incurred outside Texas were actionable
under the TFEAA because those injuries resulted from Coke’s conduct within Texas, specifically,
its business and policy decisions made at its offices in Texas and contract negotiations often handled
in Texas, and because use of CMAs throughout a regional market that extended into Texas harmed
consumers in Texas by affecting their ability to obtain the benefits of competition. In any event, the
RCC franchisees contend, they were entitled to sue in Texas for violations of the antitrust laws of
Arkansas, Louisiana, and Oklahoma. We take up each of the RCC franchisees’ arguments in turn.

A
A principle of federalism is that “[n]o State can legislate except with reference to its own

jurisdiction.” In a 1914 case in which the Missouri Supreme Court held void a contract that was

2 Brief for Petitioners at 30 (stating that “the defendants have never contended that the TFEAA is inapplicable
merely because the challenged conduct in this case affects or involves interstate commerce”).

% Bonaparte v. Tax Court, 104 U.S. 592, 594 (1881) (quoted in BMW of N. Am., Inc. v. Gore, 517 U.S. 559,
571 (1996)).
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invalid under its state’s law but valid under the law of New York, where it was made, the United
States Supreme Court reversed, explaining:
it would be impossible to permit the statutes of Missouri to operate beyond the
jurisdiction of that State and in the State of New York and there destroy freedom of
contract without throwing down the constitutional barriers by which all the States are
restricted within the orbits of their lawful authority and upon the preservation of
which the Government under the Constitution depends. This is so obviously the
necessary result of the Constitution that it has rarely been called in question and
hence authorities directly dealing with it do not abound.”’
But obvious and necessary though the principle may be, it is an abstraction without easy application
in a freely mobile society. A dispute may have contacts with multiple states whose laws differ, and
the choice of which state’s law will govern necessarily gives that law some extraterritorial effect.*®
It is an especially sensitive matter for a jurisdiction to extend its laws governing economic
competition beyond its borders. Such laws necessarily reflect fundamental policy choices that the
people of one jurisdiction should not impose on the people of another. In the international context,
the United States Supreme Court recently refused to allow an action under the Sherman Antitrust Act

for price-fixing outside the United States, even if that price-fixing had domestic effect required for

a statutory exception, when its adverse foreign effect was independent of its adverse domestic effect,

2" New York Life Ins. Co. v. Head, 234 U.S. 149, 161 (1914) (quoted in BMW of N. Am., Inc., 517 U.S. at 571
n.16).

B See, e.g., Minnesota Mining and Mfg. Co. v. Nishika Ltd.,955 S.W.2d 853, 856-858 (Tex. 1996) (per curiam)
(stating that “[t]he present case involves contacts in at least seven jurisdictions: Minnesota, Nevada, Oklahoma, Georgia,
Pennsylvania, Texas, and Italy”, holding that the Minnesota version of section 2-318 of the Uniform Commercial Code
applied, and certifying questions concerning that law to the Supreme Court of Minnesota); Minnesota Mining and Mfg.
Co. v. Nishika Ltd., 953 S.W.2d 733, 735-737 (Tex. 1997) (after receipt of the answers to the certified questions,
explaining further the basis for applying Minnesota law).

12



and that independent foreign effect was the sole cause of the injury at issue.”” The Supreme Court
reasoned:

No one denies that America’s antitrust laws, when applied to foreign conduct,
can interfere with a foreign nation’s ability independently to regulate its own
commercial affairs. But our courts have long held that application of our antitrust
laws to foreign anticompetitive conduct is nonetheless reasonable, and hence
consistent with principles of prescriptive comity, insofar as they reflect a legislative
effort to redress domestic antitrust injury that foreign anticompetitive conduct has
caused.

But why is it reasonable to apply those laws to foreign conduct insofar as that

conduct causes independent foreign harm and that foreign harm alone gives rise to

the plaintiff’s claim? . .. Why should American law supplant, for example, Canada’s

or Great Britain’s or Japan’s own determination about how best to protect Canadian

or British or Japanese customers from anticompetitive conduct engaged in significant

part by Canadian or British or Japanese or other foreign companies? ... We can find

no good answer to the question.*
Similarly, within our federal system one may ask: why should Texas law supplant Arkansas,
Louisiana, or Oklahoma law about how best to protect consumers from anti-competitive conduct and
injury in those states? Or to put the shoe on the other foot, why should another state’s law supplant
Texas law about how best to protect consumers from anti-competitive conduct in Texas? There is
no good answer.

This is particularly true when the conduct complained of is not a type widely regarded as per

se anti-competitive, as for example horizontal price-fixing is,’' but is instead thought to impair

» F. Hoffman-La Roche Ltd. v. Empagran, S.A.,542 U.S. 155, 165-174 (2004) (construing the Foreign Trade
Antitrust Improvements Act).

30542 U.S. at 165-166 (citations omitted).

3 See, e.g., Texaco, Inc. v. Dagher, __US. | - 1268S.Ct. 1276, 1279-1280 (2006) (stating that

“[p]er se liability is reserved for only those agreements that are ‘so plainly anticompetitive that no elaborate study of
the industry is needed to establish their illegality’”, citing National Soc. of Prof’l Eng’rs v. United States, 435 U.S. 679,

13



competition in some instances and enhance it in others, like the vertical marketing restraints in this
case.’? The principle of federalism that requires states to respect each others’ divergent laws on the
former type of conduct, even when there is stronger consensus about its effects, is especially
compelling when only the latter type of conduct is involved and there is wide room to disagree. One
state’s legislature cannot dictate to other states what can and cannot be tolerated in economic
competition. This is “so obviously the necessary result” that it needs no supporting authority.

We need not decide exactly how this principle limits the extraterritorial effect the Texas
Legislature could give its antitrust laws. We conclude, as a matter of statutory construction, that the
Legislature did not intend for the Act to be enforced as it has been here — that is, by awarding
damages and injunctive relief for injury that occurred in other states. We start with the principle that

a statute will not be given extraterritorial effect by implication but only when such intent is clear.”

692 (1978), and noting the per se rule against price-fixing, citing Catalano, Inc. v. Target Sales, Inc.,446 U.S. 643, 647
(1980) (per curiam)).

32.Cf. Business Elecs. Corp. v. Sharp Elecs. Corp.,485U.S. 717,724 (1988) (“In Continental T.V., Inc. v. GTE
Sylvania Inc., [433 U.S. 36 (1977)], we refused to extend per se illegality to vertical nonprice restraints . . .. We noted
that especially in the vertical restraint context ‘departure from the rule-of-reason standard must be based on demonstrable
economic effect rather than . . . upon formalistic line drawing.” We concluded that vertical nonprice restraints had not
been shown to have such a ““pernicious effect on competition”’ and to be so ‘““lack[ing] [in] . . . redeeming value™’ as
to justify per se illegality. Rather, we found, they had real potential to stimulate interbrand competition, ‘the primary
concern of antitrust law,” . . . .”) (citations omitted).

3 Marmon v. Mustang Aviation, Inc., 430 S.W.2d 182, 187 (Tex. 1968) (“*Unless the intention to have a statute
operate beyond the limits of the state or country is clearly expressed or indicated by its language, purpose, subject matter,
or history, no legislation is presumed to be intended to operate outside the territorial jurisdiction of the state or country
enacting it. To the contrary, the presumption is that the statute is intended to have no extraterritorial effect, but to apply
only within the territorial jurisdiction of the state or country enacting it, and it is generally so construed. An
extraterritorial effect is not to be given statutes by implication.’”); see also Equal Employment Opportunity Comm ’'n v.
Arabian Am. Oil Co., 499 U.S. 244, 248 (1991) (“It is a longstanding principle of American law that legislation of
Congress, unless a contrary intent appears, is meant to apply only within the territorial jurisdiction of the United States.”
(internal quotation marks omitted)).
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The RCC franchisees argue, and the court of appeals held, that two provisions of the TFEAA clearly
show that it can be enforced outside Texas.

One, section 15.25(b), states:

No suit under this Act shall be barred on the grounds that the activity or

conduct complained of in any way affects or involves interstate or foreign commerce.

It is the intent of the legislature to exercise its powers to the full extent consistent

with the constitutions of the State of Texas and the United States.**
The RCC franchisees argue from this provision that since a plaintiff is not precluded from suing
under the Act merely because interstate commerce is affected or involved, a plaintiff is therefore
entitled to sue merely because interstate commerce is affected or involved. The argument is
obviously lacking in logic. Section 15.25(b) removes a defense to suit (to the extent it can
constitutionally do so); it does not create a basis for suit. The mere involvement of interstate
commerce does not permit a defendant to escape suit, but neither does it permit a plaintiff to sue.
Coke contends that the Act does not afford an action for redress of injury that occurs outside Texas,
whether interstate commerce is affected or not. Section 15.25(b) simply does not speak to that
contention.

The other provision on which the RCC franchisees rely is section 15.04, which states:

The purpose of this Act is to maintain and promote economic competition in

trade and commerce occurring wholly or partly within the State of Texas and to

provide the benefits of that competition to consumers in the state. The provisions of

this Act shall be construed to accomplish this purpose and shall be construed in

harmony with federal judicial interpretations of comparable federal antitrust statutes
to the extent consistent with this purpose.*

3 TEX. BUs. & CoM. CODE § 15.25(b).
3 1d. § 15.04.
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In the RCC franchisees’ view, as long as relief provided by the Act will promote competition in
Texas commerce, the same relief can extend to conduct in Arkansas, Louisiana, Oklahoma, or
anywhere else in the world to promote competition there. That construction of the provision is
simply unreasonable. What the Act says, rather plainly we think, is that it is to be used to promote
competition in Texas, even if the trade or commerce involved extends outside Texas; it does not say
that it is to be used to promote competition outside Texas as long as the trade or commerce involved
extends into Texas. This is consistent with section 15.25(b), which indicates that the Act’s purpose
of redressing injury in Texas is not to be defeated merely because the injurious conduct also occurred
in other states. The provision does not extend the Act’s purpose to promoting competition outside
Texas, as by remedying extraterritorial injury, which would provide no benefit to consumers “in the
state.” The RCC franchisees do not argue that compensating them for injury suffered in Arkansas,
Louisiana, and Oklahoma will promote competition in Texas or benefit Texas consumers, and we
do not see how they could on the record in this case. Rather, the RCC franchisees argue only that
because Coke engaged in the same conduct in Texas and the other states and caused the same type
of injury throughout the region, the Act affords relief for injury outside Texas. It does not.

The fact that Coke made decisions in Texas regarding the CMAs used in other states,
negotiated some of those CMAs in Texas, and used the same CMAs in Texas does not bring redress
of the resulting injury in the other states within the TFEAA’s purpose. Competition in Texas
markets is not maintained or promoted, nor are Texas consumers benefitted, by enjoining Coke from
engaging in such conduct with respect to markets outside Texas or by awarding the RCC franchisees

damages incurred in their operations outside Texas.

16



The TFEAA does not, in clear language, afford a cause of action for injury outside the state,
and we will not imply one. This construction is consistent with the requirement of section 15.04 that
the Act be “construed in harmony with federal judicial interpretations of comparable federal antitrust
statutes to the extent consistent with [its] purpose.” The Sherman Antitrust Act is a comparable
federal antitrust statute,’® and the United States Supreme Court has construed it to “reach conduct
outside our borders . . . only when the conduct has an effect on American commerce.”’

The court of appeals further justified extraterritorial enforcement of the TFEEA in this case
because Coke provided in CMAs that Texas law would govern disputes. Even if we assume that
parties could agree to an extraterritorial enforcement of the TFEAA, and it is not at all clear to us
that they could, the disputes in this case are not among the contracting parties — Coke and CSD
retailers — but among Coke and the RCC franchisees, competing bottlers who had no agreement
about what law would govern their disputes.

B

Having concluded that the RCC franchisees’ complaints of extraterritorial injury were not
actionable under the TFEAA, we turn to their argument that such injury was actionable under the
laws of the states in which injury occurred. Long ago we observed that in “[c]ases in which a right

given by the statute of one state is sought to be enforced in the court of another, in which laws exist

giving a like right under the same facts . . ., it seems to be generally held that courts of the latter state

3¢ Caller-Times Publ’g. Co.v. Triad Commc 'ns, Inc., 826 S.W.2d 576, 580 (Tex. 1992) (“The current Texas
Antitrust Act is modeled on both the Sherman Antitrust Act and the Clayton Act.”).

3" Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,475U.8S. 574,582 n.6 (1986) (citing Continental Ore Co.
v. Union Carbide & Carbon Corp., 370 U.S. 690, 704 (1962)).
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will recognize and enforce the right given by the statutes of another state.”® Or as the United States
Supreme Court has stated, “where the statute of the state in which the cause of action arose is not
in substance inconsistent with the statutes or public policy of the state in which the right of action
is sought to be enforced”, the forum court will allow the action.” The rule is largely one not of
constitutional necessity but of interstate comity, “a principle of mutual convenience whereby one
state or jurisdiction will give effect to the laws and judicial decisions of another.”* The United
States Supreme Court has explained that

the full faith and credit clause[*'] does not require the enforcement of every right

conferred by a statute of another State. There is room for some play of conflicting

policies. . . . A State may, on occasion, decline to enforce a foreign cause of action.

In so doing, it merely denies a remedy, leaving unimpaired the plaintiff’s substantive

right, so that he is free to enforce it elsewhere.*
The forum court may decline to entertain an action based on another state’s statute if “the
enforcement of the right conferred would be obnoxious to the public policy of the forum, . .. or. ..

the liability imposed is deemed a penal one.”*

3 Texas & Pac. Ry. Co. v. Richards, 4 S.W. 627, 628 (Tex. 1887).

¥ Texas & Pac. Ry. Co. v. Cox, 145 U.S. 593, 605 (1892).

4 Gannon v. Payne, 706 S.W.2d 304, 306 (1986) (internal quotation marks omitted).

“'U.S. ConsT. art. IV, § 1 (“Full Faith and Credit shall be given in each State to the public Acts, Records, and
judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such
Acts, Records and Proceedings shall be proved, and the Effect thereof.”).

2 Bradford Elec. Light Co. v. Clapper, 286 U.S. 145, 160 (1932) holding disapproved on other grounds in
Crider v. Zurich Ins. Co., 380 U.S. 39, 43 (1965) (noting that subsequent cases disregarded Clapper’s rationale for
applying the exclusivity provision of the non-forum state’s workers compensation statute).

® Id. (citations omitted); see also RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 89 (1971) (“No action will

be entertained on a foreign penal cause of action.”); id. § 90 (“No action will be entertained on a foreign cause of action
the enforcement of which is contrary to the strong public policy of the forum.”).
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The RCC franchisees have not attempted to show that the antitrust statutes of Arkansas,
Louisiana, and Oklahoma “give[] a like right under the same facts” as Texas law or are “not in
substance inconsistent” with the TFEAA or public policy in this state. They simply contend that
these other states’ laws must be presumed to be identical to Texas law because Coke has made no
assertion to the contrary. It is true that Texas courts can presume that the determinative law of
another state is the same as Texas law absent proof or argument to the contrary,* but no such
presumption can be applied here, in light of the policy directive incorporated in the TFEAA. As
noted above, section 15.04 states that the Act “shall be construed to accomplish [its] purpose”, which
is “to maintain and promote economic competition in trade and commerce occurring wholly or partly
within the State of Texas and to provide the benefits of that competition to consumers in the state.”*
We will not presume that Arkansas, Louisiana, and Oklahoma antitrust law is identical to the
TFEAA, because we would then be required to construe that law to redress the RCC franchisees’
injury from Coke’s conduct in those states to maintain and promote competition in Texas and
provide the benefits to Texas consumers. Since, as we have seen, the injury in those states was
independent of injury in Texas, this would obviously be nonsensical, not to mention a significant
imposition on our sister states. Nor can we take a less strict approach and replace “Texas” in section

15.04’s statement of purpose with the names of each other state, because that would require us apply

the law to the RCC franchisees’ claims of injury in the other states so as to maintain and promote

* Gevinson v. Manhattan Constr. Co. of Okla., 449 S.W .2d 458, 465 n.2 (Tex. 1969); Milner v. Schaefer, 211
S.W.2d 600, 603 (Tex. Civ. App.—San Antonio 1948, writ ref’d); Tempel v. Dodge, 33 S.W. 222,222 (Tex. 1895).

* TEX. BUs. & CoM. CODE § 15.04 (emphasis added).
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competition in each of those states and provide its benefits to their consumers, respectively. For a
court in one state to undertake to determine what would benefit competition and consumers in
another state would pose a significant affront to the interstate comity sister states should accord each
other in our federal system.

This difficulty cannot be avoided by ignoring section 15.04 altogether. It states what is
otherwise apparent, that enforcement of antitrust laws like the TFEAA must serve economic policy
that has broad public impact, about which there can be considerable disagreement among
jurisdictions in a rule-of-reason case like this one. When antitrust law was much younger, Justice
Cardozo observed:

There are some rules of private law which have been shaped in their creation

by public policy, and this, not merely silently or in conjunction with other forces, but

avowedly, and almost, if not quite, exclusively. These, public policy, as determined

by new conditions, is competent to change. Itake as an illustration modern decisions

which have liberalized the common law rule condemning contracts in restraint of

trade. . . . The field is one where the law is yet in the making or better perhaps in the

remaking. We cannot doubt that its new form will bear an impress of social needs

and values which are emerging even now to recognition and to power.*

The United States Supreme Court has more recently observed that “varying times and
circumstances” give antitrust law “changing content”.*” We do not think that the courts of one state

should determine for another state the economic theory and social needs and values that provide

content to its antitrust laws.

“B.CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 94-97 (1921) (discussing the influence of public policy
concerns regarding restraints of trade and labor unions).

*" Business Elec. Corp. v. Sharp Elec. Corp., 485 U.S. 717, 731 (1988).
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The RCC franchisees’ claims under Arkansas, Louisiana, and Oklahoma law affect not only
the parties to the case who operate there but consumers in parts of each of those states. The general
rule that a state will enforce a right created by another state’s statute is intended to foster interstate
comity.”® The rule may be reflected in the forum’s own statutes, as it is in the Texas Wrongful Death
Act, for example, which allows a cause of action for nonresidents and for death outside the state and
provides that “[t]he court shall apply the rules of substantive law that are appropriate under the facts
of the case”,” including another state’s statutes. The rule helps assure stability and predictability in
commercial transactions when the forum court is called upon to apply another state’s version of the
Uniform Commercial Code.™ In such instances, interstate comity is respected by a forum court’s
enforcement of another state’s statutes. But when the forum court must determine policies that
broadly impact the public of another state in order to adjudicate rights claimed under that state’s
statutes, interstate comity is protected by abstention, not enforcement.

Although cases abound in which courts allow actions under other states’ statutes, the parties
have not cited one in which a court either allowed or disallowed an action under another state’s
antitrust statutes, even though many states, like Texas, enacted antitrust laws more than a century

ago. The issue is not likely to have arisen, we think, because a court’s refusal to entertain an action

based on another state’s antitrust law does not deprive the plaintiff of a forum. One would ordinarily

®K.D.F. v.Rex, 878 S.W.2d 589, 593-594 (Tex. 1994).
4 TEX. C1v. PRAC. & REM. CODE § 71.031.

O See, e.g., Minnesota Mining and Mfg. Co. v. Nishika Ltd., 953 S.W .2d 733, 737-738 (Tex. 1997) (applying
Minnesota’s version of a provision of the Uniform Commercial Code).
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suppose that the plaintiff would sue in the courts of the state where the injury occurred, which will
have jurisdiction over the defendant by virtue of its conduct in the state. There is no reason to
believe the Arkansas, Louisiana, and Oklahoma courts would not have jurisdiction over the conduct
in issue here. Alternatively, the plaintiff could sue in federal court for violation of federal antitrust

' In these

laws, on which most state laws are based, and try to pursue pendent state law claims.’
circumstances, it is not necessary for interstate accommodation that a state’s antitrust laws be
enforced in the courts of another state.

The dissent argues that the trial court’s application of other states’ antitrust laws is merely
a matter of choice of law with no jurisdictional implications. But the issue is not whether antitrust
claims involving actors, conduct, and public injury all in another state should be governed by that
state’s law or Texas law. That decision would be relatively simple: the other state’s law should
govern. Rather, the issue is whether a Texas court can or should enforce law that is so policy-laden
so as to affect the economy of another state. Choice-of-law principles do not address that issue.

The dissent also suggests that whether a state court should adjudicate a case based on another
state’s antitrust law is better determined by principles of forum non conveniens, “a venue matter that

is waived if never requested.”* We are not persuaded that forum non conveniens is merely a “venue

matter.” A Texas statute governing wrongful death, survival, and personal injury actions requires

St See Marrese v. American Acad. of Orthopaedic Surgeons, 726 F.2d 1150, 1166 (7th Cir. 1984) (Flaum, J.,
concurring in part and dissenting in part) (suggesting that plaintiffs should have brought their state claims and federal
antitrust claims contemporaneously, either by bringing concurrent state and federal actions or by “bring[ing] their entire
cause of action in federal court and attempt[ing] to have their state claims adjudicated under that court's pendent
jurisdiction”), cited by 470 U.S. 373, 385-386 (1985) (overruling court of appeals’ plurality opinion holding that
petitioners’ federal antitrust claims were barred by prior Illinois state court action raising only state claims).

52 Post at o
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courts, on a proper written motion, to “decline to exercise jurisdiction under the doctrine of forum
non conveniens” when, infer alia, the claimant is not a legal resident of the state.®> And, irrespective
of whether this doctrine is jurisdictional, it is not an apt framework for analyzing the issue before
us. While an important consideration for forum non conveniens is the public interest in having a
matter decided where it arises, a concern with jurisdictional overtones, the doctrine tends to focus
on the practicalities of litigating in one place or another, such as the availability of evidence, the

convenience of the parties, and the imposition on the chosen forum’s resources.” Here, the parties

33 TEX. C1v. PRAC. & REM. CODE § 71.051(b) (“If a court of this state, on written motion of a party, finds that
in the interest of justice and for the convenience of the parties a claim or action to which this section applies [that is, for
wrongful death, survival, or personal injuries] would be more properly heard in a forum outside this state, the court shall
decline to exercise jurisdiction under the doctrine of forum non conveniens and shall stay or dismiss the claim or action.
In determining whether to grant a motion to stay or dismiss an action under the doctrine of forum non conveniens, the
court shall consider whether: (1) an alternate forum exists in which the claim or action may be tried; (2) the alternate
forum provides an adequate remedy; (3) maintenance of the claim or action in the courts of this state would work a
substantial injustice to the moving party; (4) the alternate forum, as a result of the submission of the parties or otherwise,
can exercise jurisdiction over all the defendants properly joined to the plaintiff’s claim; (5) the balance of the private
interests of the parties and the public interest of the state predominate in favor of the claim or action being brought in
an alternate forum, which shall include consideration of the extent to which an injury or death resulted from acts or
omissions that occurred in this state; and (6) the stay or dismissal would not result in unreasonable duplication or
proliferation of litigation.”).

3 «“Wisely, it has not been attempted to catalogue the circumstances which will justify or require either grant
or denial of [dismissal based on forum non conveniens]. The doctrine leaves much to the discretion of the court to which
plaintiff resorts, and experience has not shown a judicial tendency to renounce one’s own jurisdiction so strong as to
result in many abuses.

“If the combination and weight of factors requisite to given results are difficult to forecast or state, those to be
considered are not difficult to name. An interest to be considered, and the one likely to be most pressed, is the private
interest of the litigant. Important considerations are the relative ease of access to sources of proof; availability of
compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses; possibility
of view of premises, if view would be appropriate to the action; and all other practical problems that make trial of a case
easy, expeditious and inexpensive. There may also be questions as to the enforcibility of a judgment if one is obtained.
The court will weigh relative advantages and obstacles to fair trial. It is often said that the plaintiff may not, by choice
of an inconvenient forum, ‘vex,” ‘harass,” or ‘oppress’ the defendant by inflicting upon him expense or trouble not
necessary to his own right to pursue his remedy. But unless the balance is strongly in favor of the defendant, the
plaintiff's choice of forum should rarely be disturbed.

“Factors of public interest also have place in applying the doctrine. Administrative difficulties follow for courts
when litigation is piled up in congested centers instead of being handled at its origin. Jury duty is a burden that ought
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do not argue that it would have been more convenient to try this case in one of the other states a few
miles away. The issue is not whether it is convenient for a Texas court to apply another state’s
antitrust law to an extraterritorial injury, but whether it is proper, as a matter of comity, for a Texas
court to do so.

The dissent stresses that not only are the antitrust laws of Arkansas, Louisiana, and Oklahoma
presumptively the same as Texas law for purposes of this case, these states’ statutes are virtually
identical to Texas’ statute, which is not surprising, given that they are all modeled on federal law.
But it is precisely this characteristic that raises the issue of their applicability in a Texas court: like
federal law, economic theory and social needs and values give them “changing content”. Because
of the importance of policy in determining and enforcing antitrust laws, we think a state’s antitrust
laws should be applied by its own courts. The dissent worries that this makes antitrust enforcement
inefficient, especially in a case like this where market conduct is alleged to have straddled state lines.
Butifthe RCC franchisees had wanted efficiency, they could have sued in federal court under federal
antitrust laws.

Accordingly, we conclude that the district court should not have entertained the RCC

franchisees’ claims under Arkansas, Louisiana, and Oklahoma law.

not to be imposed upon the people of a community which has no relation to the litigation. In cases which touch the
affairs of many persons, there is reason for holding the trial in their view and reach rather than in remote parts of the
country where they can learn of it by report only. There is a local interest in having localized controversies decided at
home. There is an appropriateness, too, in having the trial of a diversity case in a forum that is at home with the state
law that must govern the case, rather than having a court in some other forum untangle problems in conflict of laws, and
in law foreign to itself.”

Gulf Oil Corp. v. Gilbert Storage and Transfer Co.,330 U.S. 501, 508-509 (1947) (footnotes omitted), quoted in Flaiz
v. Moore, 359 S.W.2d 872, 874 (Tex. 1962).
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We are left with the RCC franchisees’ claims of injury in Texas from Coke’s use of CMAs
in violation of the TFEAA. Coke argues that the claimed violations require proof of market-wide
harm®® — a substantial foreclosure of competition or a pervasive, adverse impact on price, output,
or choice®® — but that there is only evidence of harm in relatively isolated instances and no evidence
of substantial foreclosure or anti-competitive effect in any relevant market. Coke concedes that CCE
had a 75-80 percent share of the CSD markets in the Ark-La-Tex region, but it contends that
competition in the CSD markets in that region was always vigorous and that the RCC franchisees’
individual businesses suffered from too much competition, not too little. The RCC franchisees agree
that evidence of market harm is required to prove an unreasonable restraint of trade, and to a lesser
extent, they say, monopolization, but they argue that such evidence is not necessary to prove an
attempt or conspiracy to monopolize. In any event, the RCC franchisees contend, the record contains
evidence of market harm sufficient for liability.

In analyzing these contentions, we must, as we have noted, construe the TFEAA in harmony
with federal antitrust caselaw to promote competition for consumers’ benefit.”” Because our own
caselaw is limited, we rely heavily on the jurisprudence of the federal courts. The RCC franchisees

never argue that the vertical marketing restrictions imposed by the CMAs are unlawful per se,

55 Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 31-32 (1984).
36 See Id.

ST TEX. Bus. & CoM. CODE § 15.04.
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leaving us with the so-called rule of reason to determine whether those restrictions amount to an
unreasonable restraint on competition. As the United States Supreme Court has stated:

Although vertical agreements on resale prices have been illegal per se since
Dr. Miles Medical Co . v. John D. Park & Sons Co., 220 U.S. 373 (1911), we have
recognized that the scope of per se illegality should be narrow in the context of
vertical restraints. In Continental T. V., Inc. v. GTE Sylvania Inc., [433 U.S. 36
(1977)], we refused to extend per se illegality to vertical nonprice restraints . ... We
noted that especially in the vertical restraint context “departure from the
rule-of-reason standard must be based on demonstrable economic effect rather than
.. . upon formalistic line drawing.” We concluded that vertical nonprice restraints
had not been shown to have such a “‘pernicious effect on competition’” and to be so
“‘lacking [in] . . . redeeming value’” as to justify per se illegality. Rather, we found,
they had real potential to stimulate interbrand competition, “the primary concern of
antitrust law.”*®

The extensive record in this case is replete with evidence that Coke used its dominant market
position to extract from retailers agreements with terms it might not otherwise have been able to
obtain to promote its products with more favorable advertising and store displays and lower prices.
Unquestionably, Coke’s CMAs could have had anticompetitive and monopolistic effects. The court
of appeals concluded that the jury was therefore entitled to infer that the CMAs did have such
effects.” But to allow such an inference violates the rule of reason analysis that must be applied to

99 60

such conduct. There must be evidence of “demonstrable economic effect”,” not just an inference

of possible effect.

38 Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 724 (1988) (citations omitted).
111 S.W.3d 287, 304-305 (Tex. App.—Texarkana 2003).

8 Business Elecs. Corp., 485 U.S. at 724.
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There is no evidence quantifying the effect of Coke’s CMAs in any relevant market — no
evidence, for example, that the CMAs had the effect of foreclosing a specific percentage of
competition in any relevant market. But the RCC franchisees contend that no such evidence was
required. They argue that to the extent they were required to show market foreclosure, evidence that
it was substantial was sufficient.®’ But even if market foreclosure need not have been quantified by
a specific percentage, there is no evidence that it was substantial. The evidence is only that the
CMAs promoted Coke’s products over its competitors’ and made it more difficult for them to
compete. Further, while there is evidence that sometimes retailers priced some packages of CSDs
higher than they would have so that they could meet their agreements to price Coca-Cola and Dr
Pepper lower, consumers could have avoided the effect by “going down the street” to another store.
There is no evidence that such isolated instances impacted consumers throughout any exclusive
territory, much less throughout the Ark-La-Tex region. While consumers may have paid more on
occasion in a particular store, there is no evidence that Coke’s CMAs caused consumers to pay
higher prices generally.

The RCC franchisees argue that even if they failed to show market harm, that failure was not
fatal to their claims of monopolization, attempted monopolization, and conspiracy to monopolize.
Since Coke does not dispute that it has a 75-80 percent market share in the Ark-La-Tex region,

which is sufficient evidence to support a jury finding of monopoly power,” to prove monopolization

o1 Cf. Tampa Elec. Co. v. Nashville Coal Co., 365 U.S. 320, 328-329 (1961).
82 See, e.g., Eastman Kodak Co. v. Image Technical Servs., Inc., 504 U.S. 451, 481 (1992) (holding evidence

that defendant controlled almost 100 percent of the parts market and 80-95 percent of the service market created a fact
issue for the jury on the question of monopoly power); United States v. Grinnell Corp., 384 U.S. 563, 571 (1966)
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the RCC franchisees were required to show only “the willful acquisition or maintenance of that
power as distinguished from growth or development as a consequence of a superior product, business
acumen, or historical accident.”® But this requires evidence of some harm to competition in the
market, which is missing in this case. For the same reason, the RCC franchisees’ claim of

conspiracy to monopolize must fail.**

And to prove attempted monopolization, the RCC franchisees
were required to show “(1) that the defendant has engaged in predatory or anticompetitive conduct
with (2) a specific intent to monopolize and (3) a dangerous probability of achieving monopoly
power.”® Again, since there is evidence only that Coke’s CMAs could have had an adverse effect
on competition in a relevant market, not that they actually did, existence of the CMAs alone cannot
prove Coke engaged in predatory or anticompetitive conduct.

Because the RCC franchisees failed to prove an antitrust violation, their claim for tortious
interference with a business relationship must also fail. Such a claim cannot survive without an
antitrust violation because tortious interference with a business relationship requires proof of

“independently tortious or unlawful” conduct,*® and RCC franchisees expressly state here that they

did not plead tortious interference with contract.

(holding that defendants' control of 87 percent of the relevant market "leaves no doubt" defendants had monopoly
power).

8 Caller-Times Publ’g Co.v. Triad Comme 'ns, Inc., 826 S.W .2d 576,580 (Tex. 1992) (quoting Grinnell Corp.,
384 U.S. at 570-571).

8 See, e.g., NYNEX Corp. v. Discon, Inc., 525 U.S. 128, 139 (1998).
8 Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993).

 Wal-Mart Stores, Inc. v. Sturges, 52 S.W.3d 711, 713 (Tex. 2001).
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We agree with the RCC franchisees that Coke’s use of CMAs store by store and area by area
cannot be viewed in isolation but must be seen as a whole in assessing their impact on the market.®’
By the same token, the effects cannot be viewed in isolation but must be assessed with respect to the
relevant markets.”® There is no evidence any relevant market claimed by the RCC franchisees was
harmed by Coke’s CMAs.

Remarkably, the dissent would hold Coke liable for per se violations of the antitrust laws —
price fixing, group boycott, and advertising limitations — even though the RCC franchisees do not
themselves allege that any of Coke’s conduct was a per se violation. No court in the cases that have
been brought to our attention has concluded that vertical marketing agreements like Coke’s CMAs,

by themselves, violate antitrust laws under a rule-of-reason analysis.” And no court of which we

87 See, e.g., Continental Ore Co. v. Union Carbide & Carbon Corp.,370 U.S. 690, 699 (1962) (“[In antitrust
cases] plaintiffs should be given the full benefit of their proof without tightly compartmentalizing the various factual
components and wiping the slate clean after scrutiny of each.”); LePage’s Inc. v. 3M,324 F.3d 141, 162 (3d Cir. 2003)
(“The relevant inquiry is the anticompetitive effect of [the defendant’s] exclusionary practices considered together. . . .
[Clourts must look to the monopolist’s conduct taken as a whole rather than considering each aspect in isolation.”).

8 DeSantis v. Wackenhut Corp., 793 S.W.2d 670, 688 (Tex. 1990).

% See, e.g., El Aguila Food Prods. Inc. v. Gruma Corp., 131 F. App’x 450 (5th Cir. 2005), aff’g 301 F. Supp.
2d 612, 628-632 (S.D. Tex. 2003); R.J. Reynolds Tobacco Co. v. Phillip Morris USA, 67 F. App’x 810, 811-812 (4th
Cir. 2003), aff’g 199 F. Supp. 2d 362 (M.D.N.C. 2002); Bayou Bottling Inc. v. Dr Pepper Co., 725 F.2d 300, 304 (5th
Cir. 1984); Louisa Coca-Cola Bottling Co. v. Pepsi-Cola Metro. Bottling Co., 94 F. Supp. 2d 804 (E.D. Ky. 1999);
Frito-Lay, Inc.v. Bachman Co.,659 F. Supp. 1129, 1134 (S.D.N.Y. 1986); Beverage Mgmt., Inc.v. Coca-Cola Bottling
Corp., 653 F. Supp. 1144 (S.D. Ohio 1986). But cf.Conwood Co., L.P. v. U.S. Tobacco Co., 290 F.3d 768 (6th Cir.
2002) (jury finding of a violation of section 2 of the Sherman Act was supported by evidence showing that USTC
systematically tried to exclude competition from the moist snuff market by: (1) removing, destroying or discarding racks
that displayed other moist snuff products while hiding plaintiff's products in USTC racks; (2) training USTC operatives
to take advantage of store clerk inattention and various ruses to "reorganize" the moist snuff section; (3) misusing its
position as category manager by providing misleading information to retailers in an effort to dupe them into carrying
USTC products and to discontinue carrying plaintiff's products; and (4) entering into exclusive agreements with retailers
in an effort to exclude rivals' products).
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are aware has held that a defendant is liable for a per se violation of the antitrust laws that the
plaintiff never alleged. Doubly unprecedented, the dissent requires no further answer.
% % % % %
Accordingly, the court of appeals’ judgment is reversed. The RCC franchisees’ claims of
injury occurring in other states are dismissed. On their claims of injury occurring in Texas, judgment

is rendered that the RCC franchisees take nothing.

Nathan L. Hecht
Justice

Opinion issued: October 20, 2006
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APPENDIX

Text of Permanent Injunction
Issued by the District Court

“It is further ORDERED that Plaintiffs do have and recover the following injunctive relief.
... [T]he following definitions shall and do hereby apply:

“A.  ‘CCE’ means Coca-Cola Enterprises Inc., Coca-Cola Bottling Company of North
Texas, Paris Coca-Cola Bottling, the Coca-Cola Bottling Company of Texarkana, Coca-Cola
Bottling Company of Shreveport, Sulphur Springs Coca-Cola Bottling Company and Ouachita Coca-
Cola Bottling Company, their officers, employees, agents, servants, attorneys and those persons in
active concert or participation with them who receive actual notice of this Judgment by personal
service or otherwise.

“B.  ‘COCA-COLA’ means The Coca-Cola Company, its officers, employees, agents,
servants, attorneys and those persons in active concert or participation with them who receive actual
notice of this Judgment by personal service or otherwise.

“C.  ‘Relevant Geographic Territory’ means:

1. In the state of Texas, the counties of Bowie, Camp, Cass, Delta, Fannin,
Franklin, Hopkins, Lamar, Morris, Red River and Titus;

2. In the state of Oklahoma, the counties of Choctaw, Pushmataha, and
McCurtain;

3. In the state of Arkansas, the counties of Ashley, Bradley, Calhoun, Chichot,
Clark, Cleveland, Columbia, Dallas, Desha, Drew, Hempstead, Howard, Lafayette, Lincoln,
Little River, Miller, Nevada, Ouschita, Pike, Sevier and Union; and

4, In the state of Louisiana, the parishes of Caddo, Bossier, Webster, Red River
and De Soto.

“It is further ORDERED that CCE and Coca-Cola shall not, by contract, mutual
understanding, calendar marketing agreement, promotional agreement, rebate program, price
discount program or other program or agreement, directly or indirectly in any of the Relevant
Geographic Territory:

“1. Prohibit any retail outlet from displaying, installing, or permitting the display, use or
installation of any signage, banners, shelf talkers, static clings or other form of point of sale material
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for national brand carbonated soft drinks offered or distributed by a firm other than a firm licensed
or franchised for the distribution of national brand carbonated soft drinks by, through or under the
Coca-Cola Company;

“2. Require any retailer to prohibit, refuse or refrain from the advertising, in any manner,
or promotion in any manner, at any time of any national brand carbonated soft drinks offered or
distributed by any firm other than a firm licensed or franchised for the distribution or sale of national
brand carbonated soft drinks, by, through, or under the Coca-Cola Company;

“3. Prohibit any retailer or retail outlet from allowing, using, placing or permitting the
use or placement of any form or type of cold equipment for the sale, merchandising, display or
promotion on national brand carbonated soft drinks offered or distributed by any firm other than a
firm licensed or franchised for the distribution or sale of national brand carbonated soft drinks by,
through or under the Coca-Cola Company;

“4. Prohibit any retailer or retail outlet from authorizing, displaying, advertising,
promoting or selling any national brand carbonated soft drinks, including any and all colas and flavor
varieties thereof, offered or distributed by any firm other than a firm licensed or franchised for the
distribution or sale of national brand carbonated soft drinks, by, through or under the Coca-Cola
Company;

“S. Requiring, suggesting or proposing that any retailer or retail outlet agree to or utilize
any form of horizontal set for any cold vault space or cold equipment space for the merchandising,
displaying, distribution or sale of national brand carbonated soft drinks within any such retailers
location or retail outlet;

“6. Propose or require that any retailer or retail outlet utilize, agree to or accept any cold
equipment ratios or vendor ratios or other ratios for any cold equipment that contain or offer for sale
to consumers any national brand carbonated soft drinks;

“7. Offering, propose or require that any retailer or retail outlet agree to or utilize any
term or condition prohibited by paragraphs one (1) through six (6) above as a condition, requirement
or understanding for the obtaining of any discount, rebate, calendar market agreement payment,
promotional payment, bonus payment or any other form of monetary or price support or incentive
in connection with the purchase, marketing, promotion or sale of national brand carbonated soft
drinks distributed by or through CCE and/or Coca-Cola;

“8. Paragraphs 1 through 7 above:

(1) Apply to all retail outlets in the Relevant Geographic Territory;
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(2) Do not apply to retailers who have no outlets in the Relevant Geographic
Territory; and

3) Apply only to those retail outlets in the Relevant Geographic Territory for a
retailer who has retail outlets both inside and outside the Relevant Geographic Territory.

“Itis further ORDERED that the requirements of paragraphs 1 through 8 shall be and remain
in full force and effect for a period of seven (7) calendar years from June 4, 2001 or for a period of
seven (7) calendar years from the date this Final Judgment becomes final, in the event that the
requirements of this Final Judgment shall be suspended during any appeal or legal action.

“It is further ORDERED that this Court shall retain jurisdiction to enforce this Order. It is
ORDERED that CCE and COCA-COLA shall be allowed, at the end of three and one-half (3-1/2)
calendar years from June 4, 2001 or three and one-half (3-1/2) calendar years from the date this Final
Judgment becomes final in the event that the requirements of this Final Judgment shall be suspended
during any appeal or legal action, to file appropriate motions with the Court seeking modification,
alteration or termination of the injunctive provisions . . . if other distributors of national brand
carbonated soft drinks are engaging in activities which are covered by the [injunctive] provisions. . .
and the effect is believed to be injuring competition.”
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