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O’NEILL, and JUSTICE JOHNSON joined.

JUSTICE MEDINA took no part in the decision of the case.

This case involves a claim for specific performance of a real estate purchase contract.  After

a trial in which the jury found that the seller breached the contract, the trial court rendered judgment

in favor of the buyer and ordered specific performance.  The court of appeals reversed on the basis

that the buyer did not obtain a finding of fact or prove that he was ready, willing, and able to

perform.  The court of appeals also concluded that the buyer had waived an alternative claim for

refund of his earnest money by failing to file a notice of appeal as to that alternative basis for relief.

We affirm the judgment of the court of appeals with respect to the claim for specific performance,



 The parties contemplated a final purchase price of approximately $28 million.  The written contract was2

initially prepared by DiGiuseppe.  The signed version included a typewritten main body with a few handwritten deletions
and interlineations initialed by the parties, a typewritten addendum with additional handwritten deletions and
interlineations, and a two-page, handwritten addition to the addendum relating to earnest money.  The contract also
included an August 1999 amendment as well as exhibits describing the property and the development plans.
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reverse with respect to the finding of waiver on the alternative claim for refund of earnest money,

and remand the case to the trial court for further proceedings. 

I.  Factual and Procedural Background

In October 1998, Nick DiGiuseppe d/b/a Southbrook Development Co. entered into a

contract with Roger Lawler to purchase approximately 756 acres of Lawler’s land near Frisco, Texas,

for $40,000 an acre.   The contract made closing of the purchase  contingent on obtaining acceptable2

rezoning of the property from the City of Frisco to accommodate DiGiuseppe’s development plans,

and provided that closing that would occur on the fifteenth day after successful completion of

rezoning.  The purchase contract also provided for a three-stage deposit of earnest money with the

title company: (1) $100,000 upon the signing of the contract; (2) $100,000 upon the submission to

the City of Frisco of the application to rezone the property; and (3) $400,000 upon “approval by the

planning and zoning commission of the City of Frisco of zoning acceptable to Purchaser of the

‘Land’ as applied for.”  DiGiuseppe made the first two earnest money deposits.  However, a dispute

arose as to whether the events that would trigger the requirement for the third deposit had occurred.

In late November 1999, after numerous meetings and a number of revisions to the rezoning

application, the Planning and Zoning Commission approved new zoning for the property at issue.

This new zoning was approved by the City Council on January 4, 2000.  Although the new zoning

differed from the zoning that the parties had applied for in their original application, it was

acceptable to DiGiuseppe.

On January 12, 2000, Lawler faxed a letter to DiGiuseppe notifying him that Lawler

considered DiGiuseppe in default of the purchase contract for failing to make the third earnest money



 Lawler also did not close with DRHI. The failure of that transaction was the subject of separate litigation.3

 After the dispute arose, but before he counterclaimed in the lawsuit, DiGiuseppe transferred his interest in the4

purchase contract to a Texas limited partnership called Frisco Master Plan LP.  The parties do not dispute the validity
of the assignment to Frisco Master Plan LP or that Frisco Master Plan is controlled by DiGiuseppe.  Therefore, for
simplicity, we refer to DiGiuseppe, Southbrook Development, and Frisco Master Plan LP collectively as “DiGiuseppe.”
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deposit.  Lawler took the position that the requirement for the third ($400,000) earnest money

deposit had been triggered when the Planning and Zoning Commission had approved zoning that

DiGiuseppe found acceptable.  The January 12 letter also declared the contract “cancelled” and

demanded release of the earnest money on deposit to Lawler.  DiGiuseppe objected to Lawler’s

notification that the contract was terminated, taking the position that the third earnest money

installment had not been triggered because the new zoning was not approved “as applied for.”  He

also declared that he was moving forward with the transaction and demanded that Lawler continue

to move toward closing.

Acting on the belief that the contract with DiGiuseppe was terminated, Lawler signed a new

purchase contract for the property with DRHI, Inc.—the parent company of DR Horton—on

February 1, 2000.  DiGiuseppe, acting on the belief that the contract was not terminated, proceeded

with finalizing his side of the transaction and demanded that Lawler close.  The transaction did not

close.  Both parties alleged the other was responsible for the failure to close.  DiGiuseppe then filed

the purchase contract in the deed records.   On April 14, 2000, Lawler filed suit against DiGiuseppe3

in Collin County District Court seeking a declaration that the purchase contract was terminated,

requesting damages for breach of contract, and also seeking to quiet title as a result of the filing of

the purchase contract in the deed records.  DiGiuseppe counterclaimed for breach of contract,

quantum meruit, breach of a duty of good faith and fair dealing, statutory fraud, promissory estoppel,

and specific performance.4

The purchase contract limited the remedies available to the parties in the event of a breach.

In the event DiGiuseppe failed to close, Lawler’s “sole and exclusive” remedy was to retain the



 The jury charge consisted of eight questions, none of which dealt with fact issues related to specific5

performance.  In addition to the two questions on breach of the contract, Question 3 inquired as to damages for Lawler’s
failure to comply with the contract.  Question 4 was a waiver question as to Lawler’s claims (unanswered).  Question
5 was the liability question on DiGiuseppe’s promissory estoppel claim.  Question 6 inquired as to damages relating to
the promissory estoppel claim.  Question 7 inquired whether DiGiuseppe performed compensable work for Lawler.
Question 8 inquired as to the value of any compensable work performed by DiGiuseppe (also unanswered).
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earnest money as liquidated damages, and he expressly waived any right to claim any other damages

or specific performance from DiGiuseppe.  In the event Lawler defaulted in performing his

obligations under the contract for any reason other than DiGiuseppe’s default or a proper termination

of the contract under its provisions, DiGiuseppe could choose between two remedies: (1) terminate

the contract and receive a full and immediate refund of the earnest money, or (2) “seek to enforce”

specific performance of the contract.  DiGiuseppe also expressly waived any right to claim damages.

The case was ultimately tried to a jury and the parties’ breach of contract claims were

submitted on broad-form questions inquiring as to whether either party failed to comply with the

contract.  The jury answered favorably to DiGiuseppe that Lawler had failed to comply with the

contract and that DiGiuseppe had not failed to comply.  A damages question was also submitted and

the jury found that DiGiuseppe had suffered $295,696.93 in damages.  Although disputed at trial,5

no question was requested by either party or submitted to the jury with respect to specific

performance or whether DiGiuseppe was ready, willing, and able to perform under the contract at

the time he alleged the transaction should have closed. 

On DiGiuseppe’s post-verdict motion, the trial court rendered a take-nothing judgment

against Lawler and granted DiGiuseppe specific performance of the purchase contract together with

an award of attorneys’ fees in the amount of $75,000.  The trial court also appointed a receiver to

take possession of the property and effectuate a closing of the purchase contract in accordance with

its terms.

The court of appeals reversed the trial court’s order granting specific performance, holding

that DiGiuseppe had failed to conclusively establish, or to request and obtain a finding of fact on,



 Lawler has not challenged this ruling.6

 The court did not address the purchase contract language whereby each of the parties expressly waived any7

claims for damages.
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an essential element of his claim for specific performance—that he was ready, willing, and able to

perform under the terms of the purchase contract.  Lawler v. DiGiuseppe, ___ S.W. 3d ___ (Tex.

App.—Dallas 2004) (mem. op.).  The court of appeals also held that the omitted fact finding on

specific performance was not necessarily referable to a submitted theory and declined to imply a

finding that DiGiuseppe was ready, willing, and able to perform.  The court of appeals upheld the

award of attorneys’ fees, however, on the theory that Lawler had pursued a Declaratory Judgment

Act claim, and that statute allows the trial court to award fees as are just and equitable.   The court6

of appeals declined to render judgment for the $295,696.93 in damages found by the jury on the basis

that there was no evidence to support the finding.   The court also declined to award DiGiuseppe any7

portion of the $200,000 in earnest money that he had deposited on the basis that he had waived this

claim by not filing a notice of appeal on that issue.

DiGiuseppe sought review in this Court on two grounds: (1) the purchase contract provided

for the remedy of specific performance in the event of a breach by Lawler regardless of whether

DiGiuseppe obtained a finding of fact that he was ready, willing, and able to perform; and, (2) in the

alternative, if he is not entitled to specific performance, the court of appeals erred in failing either

to award the damages found by the jury or to allow DiGiuseppe to recover the $200,000 in earnest

money he paid.  In his briefing on the merits, DiGiuseppe included a related point that he had also

argued in the court of appeals: that a finding relating to the omitted jury question on his being ready,

willing, and able to perform should be deemed found pursuant to Texas Rule of Civil Procedure 279

as an omitted element “necessarily referable” to a theory submitted without objection.  After

considering briefing on the merits, this Court initially declined review.  48 TEX. SUP. CT. J. 440

(Mar. 14, 2005). 
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DiGiuseppe then filed a motion for rehearing stressing that the purchase contract gave him

the option to obtain at least one of two potential remedies in the event of a breach by Lawler—either

seeking to enforce specific performance or terminating the contract and receiving a refund of the

earnest money deposited.  DiGiuseppe adamantly contended on rehearing that, even if this Court

declined to review the court of appeals judgment with respect to specific performance, the Court

should grant relief with respect to the $200,000 in earnest money paid to Lawler because the jury had

found that Lawler breached the contract and DiGiuseppe did not.  Having obtained a favorable

judgment as to specific performance in the trial court, DiGiuseppe argues he was not obligated to

file a notice of appeal in the court of appeals to preserve the option of pursuing a refund of his

earnest money in the event an appellate court reversed the trial court’s award of specific

performance.  We granted the motion for rehearing and the petition for review.  48 TEX. SUP. CT. J.

878 (June 17, 2005).

II.  Specific Performance

An essential element in obtaining the equitable remedy of specific performance is that the

party seeking such relief must plead and prove he was ready, willing, and able to timely perform his

obligations under the contract.  In 1938, we stated: “‘The doctrine is fundamental that a party seeking

the remedy of specific performance . . . must show himself to have been ready, desirous, prompt, and

eager.’  These principles have been long recognized and respected by the Courts of Texas.”  Ratcliffe

v. Mahres, 122 S.W.2d 718, 721-22 (Tex. Civ. App.—El Paso 1938, writ ref’d) (quoting 4 JOHN

NORTON POMEROY, JR., A TREATISE ON EQUITY JURISPRUDENCE § 1408, at 2779 (3d ed. 1905)); see

also DeCordova v. Smith’s Adm'x, 9 Tex. 129, 146 (1852); cf. Gober v. Hart, 36 Tex. 139, 140

(1871-1872).  We reaffirmed the rule in Corzelius v. Oliver, 220 S.W.2d 632, 635 (Tex. 1949)

(notwithstanding defendant’s refusal to perform her obligations under contract, plaintiff was required

to show that he could have performed his contractual obligations to obtain specific performance),

and it has been followed by other courts of appeals in reported decisions in addition to the court of



7

appeals in this case.  17090 Parkway, Ltd. v. McDavid, 80 S.W.3d 252, 257-59 (Tex. App.—Dallas

2002, pet. denied); Chessher v. McNabb, 619 S.W.2d 420, 421 (Tex. Civ. App.—Houston [14th

Dist.] 1981, no writ); Hendershot v. Amarillo Nat’l Bank, 476 S.W.2d 919, 920-21 (Tex. Civ.

App.—Amarillo 1972, no writ). “[T]o be entitled to specific performance, the plaintiff must show

that it has substantially performed its part of the contract, and that it is able to continue performing

its part of the agreement.  The plaintiff’s burden of proving readiness, willingness and ability is a

continuing one that extends to all times relevant to the contract and thereafter.”  25 RICHARD A.

LORD, WILLISTON ON CONTRACTS § 67:15, at 236-37 (4th ed. 2002) (citations omitted). 

It is also a general rule of equity jurisprudence in Texas that a party must show that he has

complied with his obligations under the contract to be entitled to specific performance.  Glass v.

Anderson, 596 S.W.2d 507, 513 (Tex. 1980) (“A party who asks a court of equity to compel specific

performance of a contract must show his own compliance with the contract.”); Bell v. Rudd, 191

S.W.2d 841, 844 (Tex. 1946); see also Wilson v. Klein, 715 S.W.2d 814, 822 (Tex. App.—Austin

1986, writ ref’d n.r.e.) (“Generally speaking, it is a prerequisite to the equitable remedy of specific

performance that the buyer of land shall have made an actual tender of the purchase price . . .

[unless] actual tender would have been a useless act . . . .” (citation omitted)).  As a consequence,

a plaintiff seeking specific performance, as a general rule, must actually tender performance as a

prerequisite to obtaining specific performance.  McMillan v. Smith, 363 S.W.2d 437, 442-43 (Tex.

1962). 

A corollary to this rule is that when a defendant refuses to perform or repudiates a contract,

the plaintiff may be excused from actually tendering his or her performance to the repudiating party

before filing suit for specific performance.  In such a circumstance, a plaintiff seeking specific

performance is excused from tendering performance pre-suit and may simply plead that performance

would have been tendered but for the defendant’s breach or repudiation.  Id.; Corzelius v. Oliver, 220

S.W.2d at 632, 634; Burford v. Pounders, 199 S.W.2d 141, 143-44 (Tex. 1947).  This exception to
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the general rule—that actual tender of performance is a prerequisite to obtaining specific

performance—is grounded in the notion that actual pre-suit tender of performance should be excused

when it would be a “useless act, an idle ceremony, or wholly nugatory.”  Wilson, 715 S.W.2d at 822

(citing POMEROY, supra).  This Court acknowledged this reasoning in Burford: “[I]t appears to be

quite well settled that a formal tender is excused where a tender would be a useless and idle

ceremony; and that a tender is also excused where defendant repudiates the contract . . . .”  199

S.W.2d at 145 (citation and internal quotation marks omitted); see also Regester v. Lang, 49 S.W.2d

715, 717 (Tex. Comm’n App. 1932, holding approved) (holding that tender of performance before

bringing suit is not required when it would be a “vain and useless thing” given defendant’s open

repudiation of the contract).

The concept of excusing pre-suit tender of performance when such tender would be useless

or futile has been recognized in Texas equity jurisprudence for over one hundred years.  Ward v.

Worsham, 14 S.W. 453, 453 (Tex. 1890) (excusing actual tender of payment by a settler with a right

to purchase school land when land at issue had already been sold to a third party and the lawsuit was

a suit by the third party for possession of the land).  However, even when pre-suit tender of

performance is excused, a plaintiff is still obligated to plead and prove his readiness, willingness,

and ability to perform at relevant times before specific performance may be awarded.  Corzelius, 220

S.W.2d at 635; Burford, 199 S.W.2d at 144; 17090 Parkway, Ltd. v. McDavid, 80 S.W.3d 252, 256

(Tex. App.—Dallas 2002, pet. denied); Chessher v. McNabb, 619 S.W.2d 420, 421 (Tex. Civ.

App.—Houston [14th Dist.] 1981, no writ); Hendershot v. Amarillo Nat’l Bank, 476 S.W.2d 919,

920 (Tex. Civ. App.—Amarillo 1972, no writ).  The rule relating to excusing pre-suit tender of

performance together with its corollary that a plaintiff must plead and prove readiness, willingness,

and ability to timely perform before specific performance may be awarded was succinctly stated in

Hendershot v. Amarillo National Bank:  “One of the essential equitable elements in obtaining a

decree of specific performance is that the party seeking the decree must plead and prove that he is
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ready, willing and able to perform, even though a tender of the purchase price may be excused.”  476

S.W.2d at 920 (citing Corzelius, 220 S.W.2d at 635; Burford, 199 S.W.2d at 143-44).  As one

treatise explains, “[a]lthough a repudiation [by the defendant] usually will excuse the plaintiff from

actually tendering performance, courts require that the plaintiff demonstrate his own readiness,

willingness, and ability to perform on the date set by the contract before ordering the defendant to

perform.”  EDWARD YORIO, CONTRACT ENFORCEMENT: SPECIFIC PERFORMANCE AND INJUNCTIONS

§ 6.4, at 144-45 (1989) (citation omitted).

In this case, the only questions submitted to the jury relating to the breach of the purchase

contract were:

(1)  Did Lawler fail to comply with the contract?

(2)  Did Di[G]iuseppe fail to comply with the contract?

The jury answered “Yes” as to Lawler and “No” as to DiGiuseppe.  Neither party requested a

question as to whether DiGiuseppe was ready, willing, and able to perform at the relevant time.  Nor

did either party object to the omission of such a question.  Consequently, there is no finding of fact

in this case or objection to a lack of a finding of fact with respect an essential element of specific

performance— that DiGiuseppe was ready, willing, and able to perform at relevant times.  Notably,

the evidence on DiGiuseppe’s readiness and ability to perform—all from the testimony of

DiGiuseppe—was equivocal and conflicting.  DiGiuseppe testified that he did not have the funds

to close at the time originally specified by the purchase contract, or any written commitments from



 The following exchange occurred during examination by Lawler’s counsel:8

Q. Mr. DiGiuseppe, you personally did not have the money to close this contract, did you?

A. I did not.

Q. When you assigned—when you entered into this contract, you had a right to assign it, right?

A. That’s right.

Q. And so you were going to have to find a third party or parties to assign this contract in order for it to
close, correct?

A. That’s exactly what [Lawler] was saying.

Q. I’m just asking you.  That’s what had to happen, isn’t it?

A. Yes.

Q. You couldn’t close the contract?

A. No.

Q. How did you intend for [Lawler], then, to close this contract?

A. For [Lawler]—

Q. For you to close the contract, for you to make the purchase or for somebody to make the purchase of
this contract?

A. Well, normally what I do is—dealing with a piece of property like this, I’ll put it under contract, do
the work, do the zoning.  And through that process, I usually put together parties to be the investors
in the deal.  And they, then, close on the contract, and they would fund the development of the
property and so on.  And I would be the development arm of that entity usually.

Q. You never had any written agreement from any third parties to close this contract, did you?

A. I haven’t gotten a written agreement with the parties that were going to close it with me, no.  That’s
not the way I do business.

Q. You don’t use contracts?

A. No.  What I mean is if somebody tells me they are going to do something, I expect them to do it.

Q. Well, in your deposition, didn’t you tell me that you felt that there would be three different home
builders that might participate and provide that money to close this deal?

*     *     *

A. Three different home builders were going to close the deal with me, yes.

Q. But you didn’t have any written agreement from them that they were going to close the deal?

A. Not a written agreement, no.

 *     *     *
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third parties to fund the closing at that time, and that he could not close.  He later testified that he8



Q. When you sent the letter that said you were ready, willing and able to close this contract, you,
individually, couldn’t close that contract, could you?

A. I, individually, never intended to close that contract.

Q. You didn’t have the funds to close the contract, did you?

A. Not personally, no.

 The following exchange occurred during examination by DiGiuseppe’s counsel:9

Q. Mr. DiGiuseppe, you had the means to close the contract, didn’t you?

A. Yes.  In fact, a month later, we closed one that was $24 million.

11

“had the means to close the contract.”9

When contested fact issues must be resolved before a court can determine the expediency,

necessity, or propriety of equitable relief, a party is entitled to have a jury resolve the disputed fact

issues.  See State v. Tex. Pet Foods, Inc., 591 S.W.2d 800, 803 (Tex. 1979) (holding that litigant has

a right to have ultimate issues of fact submitted to a jury in an equitable action); see also Hollywood

Park Humane Soc’y v. Town of Hollywood Park, 261 S.W.3d 135, 139 (Tex. App.—San Antonio

2008, no pet.) (“[W]e recognize that the right to a jury trial extends to material, disputed issues of

fact in equitable proceedings.”); Casa El Sol-Acapulco, S.A. v. Fontenot, 919 S.W.2d 709, 715-16

(Tex. App.—Houston [14th Dist.] 1996, writ dism’d by agr.); see also WILLISTON ON CONTRACTS,

supra, § 67:15, at 237 (“A trial court’s finding in a specific performance action regarding a

purchaser’s financial inability to purchase involves a factual issue.”).  Lawler did not concede or

stipulate in the trial court that DiGiuseppe was ready, willing, and able to perform.  The issue was

disputed and it was an issue on which DiGiuseppe—as the party seeking specific performance—had

the burden of proof.  Corzelius v. Oliver, 220 S.W.2d 632, 634 (Tex. 1949); 17090 Parkway, Ltd.

v. McDavid, 80 S.W.3d 252, 256 (Tex. App.—Dallas 2002, pet. denied); Hendershot v. Amarillo

Nat’l Bank, 476 S.W.2d 919, 920 (Tex. Civ. App.—Amarillo 1972, no writ).

DiGiuseppe does not raise an issue with respect to the state of the applicable law, but

contends that the parties’ contract alters the manner in which the law applies to this case.  He



 We note that DiGiuseppe’s argument on this point is not that the law does not normally require proof of10

readiness, willingness, and ability to perform before specific performance will be awarded, but that his contract with
Lawler negated or waived this requirement by agreement.  The dissent argues that DiGiuseppe was not required to prove
and obtain a finding of fact that he was ready, willing, and able to perform because Texas law does not require such proof
where the defendant has repudiated or breached the contract.  However, this argument was not raised or briefed because
it is not the position DiGiuseppe takes in the case.  Ordinarily, failure to brief an argument waives the claimed error.
Fed. Sign v. Tex. S. Univ., 951 S.W.2d 401, 410 (Tex. 1997).  This rule is relaxed when fact issues are not germane to
the resolution of the issue and the issue is a question of law involving constitutional ramifications.  Id.  The rule may also
be relaxed where the issue is one involving fundamental error.  W. J. McCauley v. Consol. Underwriters, 304 S.W.2d
265, 266 (Tex. 1957) (“[T]he Supreme Court is authorized to and will consider fundamental error even though not
assigned by the parties.”).  The dissent’s argument is not of constitutional dimension, and, even if we agreed with this
analysis, we would not view it as raising a point of fundamental error.
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concedes that he did not request a finding by the jury on the issue of whether he was ready, willing,

and able to perform under the terms of the purchase contract.  He complains that the court of appeals

misinterpreted and misapplied the remedy provisions of the purchase contract.  He argues that,

because the parties had agreed in the purchase contract that one of his available remedies would be

to seek to enforce specific performance, he had a right to specific performance in the event Lawler

breached or defaulted on the contract without the need for any further proof.  According to

DiGiuseppe, the only material disputed fact issue—by virtue of the language of the remedy provision

in the contract—is whether Lawler failed to comply with the contract.  Consequently, the finding by

the jury against Lawler on this point is sufficient, DiGiuseppe contends, to trigger his right to

specific performance regardless of whether he had shown that he was ready, willing, and able to

perform.  DiGiuseppe’s basic contention is that the remedy provisions of the purchase contract

negate or waive the requirement under Texas law that he prove his readiness, willingness, and ability

to perform as a condition to obtaining specific performance.10

Lawler responds that specific performance was not automatic under the purchase contract in

the event he defaulted.  He asserts that the purchase contract’s reference to DiGiuseppe having the

right to “seek to enforce” specific performance does not equate to a right to automatically receive

specific performance.  Rather, he argues, the remedy provision is no more than a contractual

acknowledgment between the parties that specific performance would be an available remedy for

DiGiuseppe in the event of a default by Lawler, and it did not eliminate or waive the requirement
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that DiGiuseppe demonstrate that he is entitled to specific performance under the law.  Lawler

contends that the “may . . . seek to enforce” language expresses the parties’ intent that specific

performance would be an available remedy in the event of breach—as distinct from an action for

damages, recission, or other remedy—if DiGiuseppe can show that he meets the requirements for

the grant of specific performance.

We agree with Lawler and the court of appeals that the remedy provision at issue here does

not entitle DiGiuseppe to obtain specific performance merely upon a showing of a breach or default

by Lawler.  The provision at issue limits the available remedies to either (1) terminating the contract

and receiving a refund of earnest money, or (2) seeking to enforce specific performance.  It does not

in any way alter the requirements for obtaining specific performance in the event DiGiuseppe decides

to seek such a remedy.  The provision states only that DiGiuseppe “may, at [his] option, . . . seek to

enforce specific performance of [the] Contract.”  This language does not speak to altering the legal

requirements for obtaining specific performance.  Nor does it purport to make obtaining specific

performance automatic in the event of a default or breach by Lawler.  

To the contrary, the provision plainly grants DiGiuseppe only the right to “seek to enforce”

specific performance, leaving open the possibility that he may seek to enforce it, but be unable to do

so.  The unambiguous language of the provision makes two remedies available to DiGiuseppe in the

event of a default by Lawler, and in effect excludes all others.  One of those remedies is specific

performance.  It is available as a remedy, but nothing in the provision suggests DiGiuseppe is

relieved of his obligation to prove he is entitled to it under the law.  Therefore, we construe the

provision in the purchase contract limiting DiGiuseppe’s remedies in the event of a default by Lawler

to neither waive nor negate DiGiuseppe’s obligation to plead and prove all essential elements under

Texas common law for obtaining specific performance, including that he was and is ready, willing,

and able to perform under the contract.
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As an alternative basis for relief, DiGiuseppe argues that the omitted jury finding as to his

readiness, willingness, and ability to perform may be deemed found in his favor pursuant to Texas

Rule of Civil Procedure 279.  His theory is that specific performance was at least partially submitted

to the jury in the form of a question regarding his compliance with the contract, and Lawler failed

to object to the omission of a “ready, willing, and able” question.  We agree with the court of appeals

that a deemed finding under Rule 279 is not available here.

If no element of an independent ground of recovery that is not conclusively established by

the evidence is included in the charge without request or objection, the ground of recovery is waived.

TEX. R. CIV. P. 279.  As we have noted, DiGiuseppe did not conclusively establish his claim for

specific performance from an evidentiary standpoint.  Under Rule 279, if at least one element of an

independent ground of recovery was submitted to the jury and is “necessarily referable” to that

ground of recovery, an omitted finding that is supported by some evidence shall be deemed found

by the court in such a manner as to support the judgment.  Id.  DiGiuseppe contends that the

submission of a question as to whether he complied with the contract is the submission of at least

one of the elements of a claim for specific performance and is necessarily referable to that ground

of recovery.  However, as the court of appeals pointed out, DiGiuseppe’s compliance with the

contract is neither essential nor necessarily referable to his request for specific performance.  As

discussed previously, DiGiuseppe’s tender of performance under the contract could have been

excused due to Lawler’s breach without altering in any way DiGiuseppe’s obligation to prove that

he was and is ready, willing, and able to perform.  Whether DiGiuseppe complied with the contract

or was excused from complying with the contract, he would still be required to prove that he was

ready, willing, and able to perform to obtain specific performance.  Therefore, the question as to his

compliance with the contract, without more, is not “necessarily referable” to specific performance

as a ground of recovery.



   As noted above, supra footnote 10, this issue was not raised by DiGiuseppe as a point of error nor briefed11

by the parties.
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Moreover, the question submitted to the jury as to DiGiuseppe’s compliance with the contract

addressed Lawler’s breach of contract claim against DiGiuseppe.  As the Houston Court of Appeals

articulated in Superior Trucks, Inc. v. Allen:

The purpose of the “necessarily referable” requirement in Rule 279 is to give parties,
against whom issues are to be deemed, fair notice of a partial submission, so that they
have an opportunity to object to the charge or request submission of the missing
issues to the ground of recovery or defense.  Once a party is on notice of the
independent ground of recovery or defense due to the existence of an issue
“necessarily referable” thereto, if that party fails to object or request submission of
the missing issues, he cannot be heard to complain on appeal, as he is said to have
consented to the court’s findings on the missing issues.

664 S.W.2d 136, 144 (Tex. App.—Houston [1st Dist.] 1983, writ ref’d n.r.e.).  The existence of the

question relating to Lawler’s claim for breach of contract, standing alone, did not give Lawler fair

notice of a partial submission of a claim by DiGiuseppe for specific performance such that Lawler

should have known to object to a missing question regarding DiGiuseppe’s readiness, willingness,

and ability to perform.  Pursuant to Rule 279, the question regarding DiGiuseppe’s compliance with

the contract, therefore, is not necessarily referable to an omitted question relating to DiGiuseppe’s

readiness, willingness, and ability to perform.  DiGiuseppe had the burden to prove that he was

ready, willing, and able to perform.  He also had the obligation to request a question on this issue.

He did not.  Rule 279 does not operate to shift the burden to Lawler to request such a jury question

regarding specific performance or to object to its absence under these circumstances.

III.  Tender of Performance vs. Readiness, Willingness, and Ability to Perform

The dissent argues that a non-breaching plaintiff seeking specific performance satisfies the

requirement of showing he is ready, willing, and able to perform by simply offering to perform in

his pleadings as opposed to actually proving to the finder of fact that he is and was—in fact—ready,

willing, and able to perform.   This conflates two distinct concepts: (1) the tender (or offer) of11
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performance and (2) the proof that one has actually been ready, willing, and able to perform.  As

noted above, in circumstances where a defendant has not repudiated or refused to perform, the law

requires a plaintiff seeking specific performance to show both that he was ready, willing, and able

to perform at the relevant time and that he tendered that performance.  These two requirements are

not the same thing.  One can be perfectly capable of performing contractual obligations and yet not

tender or offer that performance.  Likewise, a party could very well tender or offer performance, but

not be capable of performing.  Offering to perform does not establish the ability to perform, nor does

having the ability to perform demonstrate a tender of that ability.  The law requires a demonstration

of both before specific performance may be awarded unless the requirement of tender is excused.

It is entirely reasonable for the law to distinguish between tender of performance and ability

to perform when providing the remedy of specific performance.  For example, it is sensible to excuse

pre-suit tender of performance if it would be useless or if it has been frustrated by the defendant,

such as in cases of repudiation by the defendant or an open declaration of a refusal to honor the

contract by the defendant.  A plaintiff need not actually tender performance when the defendant has

repudiated his own obligations.  Otherwise, the plaintiff would be required to go further than the

defaulting defendant to obtain specific performance.  On the other hand, ordering specific

performance without requiring the plaintiff to show that he was capable and willing to perform at

the time required by the contract grants the plaintiff more than he is entitled to under the contract.

A plaintiff’s pleading that he is ready, willing, and able to perform at the time the lawsuit is filed

says nothing about whether he was ready, willing, and able to perform at the time required by the

contract.  A plaintiff who could not arrange funding in time for closing may be able to marshal all

the funds he needs by the time he files pleadings in a lawsuit for specific performance.

The dissent’s view that merely pleading an offer to perform at the time the lawsuit is filed

satisfies or replaces the need to demonstrate the ability to perform at the relevant time would

essentially rewrite the parties’ contract.  It would, in effect, eliminate the plaintiff’s contractual
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denied under oath, shall be sufficient to put the same in issue.”).
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obligation to be capable of performance at the time the contract required, and grant the plaintiff the

option to enforce the contract at any time he might become capable of performing before limitations

runs.  A defendant’s breach or repudiation should not alter the contract and give the non-breaching

party a contract different from what he had.  The plaintiff must prove that he was ready, willing, and

able to perform his obligations when they came due.  Otherwise, he would be able to take unfair

advantage of the defendant by requiring the defendant’s performance without showing that he also

could and would have performed as required by the contract.

A standard requiring proof of ability to perform, rather than a mere pleading to that effect,

is essential to serving the interest of equity underlying the remedy of specific performance.  Allowing

a plaintiff to simply plead a willingness to tender is no substitute for requiring him to produce

evidence showing that he was ready, willing, and able to perform his contractual obligations at the

relevant time.  Whether a plaintiff was ready, willing, and able to perform his contractual obligations

when they came due, and would have done so but for the defendant’s breach or repudiation is a

question of fact.  A fact cannot be proved by a controverted pleading.  The pleading simply puts the

matter at issue.   In this case, DiGiuseppe alleged in pleadings that he “was ready, willing and able12

to [fund the purchase of property from Lawler] on March 3, 2000,” the date DiGiuseppe says his

obligation to do so was triggered.  The evidence on the subject was conflicting, and the jury was not

asked to resolve the dispute.  The dissent would hold that DiGiuseppe’s pleading was all he needed,

that a plaintiff satisfies the need to establish a relevant fact by alleging the truth of the fact.  If

allegations were the equivalent of proof, there would be no need for trials.  The equivocal and

conflicting evidence as to DiGiuseppe’s ability to close illustrates one of the problems with the

dissent’s view.  What if the evidence establishes that a plaintiff could not and cannot perform?

Under the dissent’s theory, such a plaintiff would be awarded specific performance based solely on
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his pleading even if he, in fact, could not and cannot perform.  Without proof that he could perform

as required by the contract, the plaintiff gets more than he bargained for—an inequitable result.

Without proof that he can perform at the time of the award, the award is pointless. 

By combining the pleading and proof requirements, the dissent would nullify the proof

requirement and encourage gamesmanship.  A purchaser who lacked funds to close a transaction

when called for in a contract could later compel performance by a seller who balked.  A seller who

is unable to deliver title at the agreed time for closing could later compel performance by a

remorseful buyer.  If a plaintiff was, in fact, unable to perform at the relevant time, a defendant’s

breach or repudiation is harmless and equity should not provide a remedy in such a situation.  The

law does not and should not allow pleading readiness, willingness, and ability to perform to

substitute for proof of that fact. 

The dissent’s view is unique.  There is no Texas case that has adopted such a rule and we

have found none in any other jurisdiction.  The dissent’s discussion of the Texas cases that have

addressed the issue raised by the dissent—Burford, Corzelius, Parkway, Chessher, and

Hendershot—fails to distinguish between pleading tender of performance and proving readiness,

willingness, and ability to perform.  This distinction is crucial.  In each of these cases, pre-suit tender

of performance was excused due to a repudiation or breach by the party against whom specific

performance was sought.  None of the cases hold that the repudiation or breach relieved the party

seeking specific performance from the obligation to prove readiness, willingness, and ability to

perform.  Each of these cases is entirely consistent with the rule that a plaintiff seeking specific

performance must plead and prove (1) compliance with the contract including tender of performance



 The dissent also points to the comments to section 363 of the Restatement (Second) of Contracts as supporting13

its position.  However, section 363 deals with the issue of securing the ability to perform by a party seeking specific
performance at the time of the order granting specific performance.  RESTATEMENT (SECOND) OF CONTRACTS § 363
(1981).  This section of the Restatement notes that if performance by the injured party cannot be secured to the
satisfaction of the court at the time of the requested order of specific performance, specific performance may be refused.
Section 363 does not address the question of whether proof of the willingness and ability to perform at the time required
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unless excused by the defendant’s breach or repudiation, and (2) the readiness, willingness, and

ability to perform at relevant times.13

The seminal case of Burford v. Pounders, upon which later cases rely, illustrates the point.

199 S.W.2d 141, 141-42 (Tex. 1947).  Beaird leased land to Burford, with an option allowing

Burford to purchase the property for $1000, less the rent paid.  Beaird ignored the option to purchase

and, five months before the lease expired, sold the property to Pounders, who was aware of Burford’s

lease.  Id. at 142.  According to an undisputed finding by the trial court, Burford was not in a position

at the time of the sale to Pounders to exercise his option to purchase the property.  Id. at 143. Neither

Beaird nor Pounders told Burford of the sale.  Two months before the lease expired, Burford

attempted to exercise his option and tendered $950 to Beaird, which Beaird refused.  Id. at 142-43.

Burford sued for specific performance and the case was tried to the bench.  Because he did not know

of the sale, Burford did not make any tender of performance on the option at the time of the sale.

However, the lease did not specify when the option was to be exercised and the trial court did not

find that Burford had failed to invoke his purchase right within a reasonable time.  Id. at 145.  The

Court in Burford noted with approval the accepted general rules of equity relating to specific

performance, stating that a plaintiff “ordinarily is entitled to specific performance where he alleges

and proves that he . . . is ready, able and willing to perform.”  Id. at 144 (emphasis added).  The

Court agreed that “it was not incumbent on Burford to make a tender in the matter of exercising his

option within a reasonable time after learning of the sale, but that it was sufficient for him to offer

to do equity in this pleadings.”  Id. (emphasis added).  The Court then held that since Beaird had

repudiated the purchase option by selling to Pounders, a tender to Beaird by Burford was
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unnecessary.  Id. at 145.  At no point did the Court hold or suggest that proof by Burford of

readiness, willingness, and ability to perform was unnecessary or waived by Beaird’s actions.

Burford was required to prove that he was ready, willing, and able to exercise his option to purchase,

but because the parties had not specified a deadline for exercising the option, Burford was not

required to prove his ability to perform at the time of the illicit sale to Pounders.

Burford makes two things clear: (1) pleading an offer to perform is in lieu of tender; and (2)

adducing proof that a plaintiff was ready, willing, and able to perform, as required by the pertinent

authorities constitutes an entirely separate requirement from tender.  This distinction is consistent

with available authorities on the subject and has been consistently followed by Texas courts.  The

dissent reads the statements in Burford as confusing, but we do not.  Burford was required to prove

he was ready, willing, and able to perform, and he did so.  The issue in the case was whether Burford

would have to show he was ready, willing, and able to perform at the time of the sale to Pounders,

or within a reasonable time.  The lower courts held that Burford was required to show his capacity

to perform at as of the time of the sale to Pounders—a point at which it was undisputed Burford was

not in a position to perform.  This Court held that, because there was no deadline in the lease for the

purchase option, Burford could meet his burden by showing the ability and willingess to perform

within a reasonable time for exercising his option.  Burford made this showing.

The dissent also reads Corzelius as confusing and seeks to distinguish its holding by

reference to the contractual period for performance in the contract at issue in the case.  We view

Corzelius as completely consistent with Burford and the other authorities cited above which point

out the distinction between tender of performance and proof of ability to perform.  The fact that

Corzelius needed to show the ability to perform at any point in a contractually agreed time frame

does not alter the fact that he needed to show the ability to perform as required by the contract.  How

such proof could be made rather than whether it must be made was at issue in Corzelius. The Court

rejected the claim that Corzelius was obliged to produce binding commitments for financing in order
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to raise an issue of fact.  The Court was careful to note other competent evidence in the record,

including evidence showing the value of the property he sought to purchase via a mortgage and

testimony from a bank officer and his brother on their willingness to lend money for the purchase,

as evidence supporting a finding that Corzelius was in a position to perform per the contract.

Corzelius v. Oliver, 220 S.W.2d 632, 635-36 (Tex. 1949). 

 The dissent also argues that policy considerations weigh in favor of its view because non-

breaching buyers would be put at a disadvantage by having to demonstrate at the time of the lawsuit

that they were capable of performing as called for by the contract.  However, this overlooks the fact

that if the buyer was not able to perform his obligations as required by the contract, the breach by

the seller did no harm.  From an equitable standpoint, it would be unfair to reward the buyer with

a result that he could not have achieved—specific performance at a later date based on later acquired

capability—simply because of a breach by the seller.

All of the language relied on by the dissent from Parkway, Chessher, Hendershot, and

Regester v. Lang, as suggesting that a pleading alone is sufficient to satisfy part of the plaintiff’s

burden, refers to tender of performance when the defendant has repudiated.  None of the cases stand

for the proposition that merely pleading readiness, willingness, and ability to perform is sufficient

to obtain an award of specific performance.  The dissent’s theory merges the concepts of tender of

performance and proof of ability to perform.  The cases do not.  The dissent’s view is inconsistent

with established case law and would be unique to equity jurisprudence.

IV.  Refund of Earnest Money

DiGiuseppe argues that if the judgment in his favor for specific performance is reversed, he

should be allowed to seek recovery on his alternative remedy under the purchase contract of

termination and recovery of earnest money he paid.  We agree.  The court of appeals held that

DiGiuseppe waived this option by failing to file a notice of appeal on the issue.  However, this Court

has held that a litigant who has obtained a favorable judgment and has no reason to complain in the
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trial court is not required to raise an issue regarding an alternate ground of recovery until an appellate

court reverses the judgment.  Boyce Iron Works, Inc. v. Sw. Bell Tel. Co., 747 S.W.2d 785, 787 (Tex.

1988).  Consequently, DiGiuseppe was not required to raise his alternate theory of recovery until the

judgment in his favor about which he had no complaint was reversed.  Id.  As soon as he was aware

of the reversal of the judgment by the court of appeals, DiGiuseppe raised the issue of his alternative

ground for recovery both in the court of appeals and in this Court.  The issue is not waived.  Since

it has been determined on appeal that DiGiuseppe is not entitled to specific performance as awarded

by the trial court, he should be allowed to present his alternative ground for recovery to the trial court

for a determination in the first instance as to whether he should recover under that alternative theory.

V.  Conclusion

We affirm the holding of the court of appeals that the contract at issue in this case does not

alter DiGiuseppe’s obligation to prove and secure a finding of fact that he was ready, willing, and

able to perform his obligations under the purchase contract as a prerequisite to obtaining the

equitable relief of specific performance.  In affirming this part of the court of appeals’ judgment, we

hold that an essential element in obtaining the equitable remedy of specific performance is that the

party seeking such relief must plead and prove he is ready, willing, and able to timely perform his

obligations under the contract.  We also affirm the holding of the court of appeals that such a finding

cannot be deemed based on the jury charge as submitted under Rule 279.  Finally, we reverse the

court of appeals’s holding that DiGiuseppe waived his claim to the alternate ground of recovery

under the purchase contract relating to refund of the earnest money, and hold that he should have an
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opportunity to present this claim to the trial court for disposition.  Accordingly, we affirm the

judgment of the court of appeals in part, reverse in part, and remand the cause to the trial court for

further proceedings consistent with this opinion.
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