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JUSTICE WILLETT, concurring in part and dissenting in part.

Arbitration has become a hot-button topic for the Court of late—in this Term alone we have

decided at least three arbitration-related cases  and heard argument in four more.   As the range of1 2

opinions in this case demonstrates, the invocation and operation of arbitration provisions can present

tricky legal questions that spark honest differences of opinion.  I agree with Parts I-V of the Court’s

decision, and also with much of Part VI regarding waiver.  However, I respectfully dissent from the
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Court’s ultimate result, not on an arbitration law issue, but on a much more old-fashioned

ground—the applicable standard of review.

 The Court properly acknowledges that a trial court’s order compelling arbitration is reviewed

for abuse of discretion.  Under this standard, we will reverse the trial court only when “it acts in an

arbitrary or unreasonable manner, without reference to any guiding rules or principles.”   I agree with3

the Court, and the trial judge for that matter, that the record clearly shows that the Culls substantially

invoked the judicial process.  I also agree with the Court that the cost-reimbursement provision in

the arbitration agreement does not prevent Perry Homes from showing prejudice resulting from the

Culls’ arbitration flip-flop.  JUSTICE JOHNSON is comforted by the possibility that an arbitrator might

(mis)construe this provision to award Perry Homes all its litigation-related costs and fees, but I am

not.  The provision limits reimbursement to “costs and expenses including attorney’s fees incurred

in seeking dismissal of such litigation,” and we cannot plausibly say Perry Homes fails on prejudice

because an arbitrator may misread the agreement.

Having said all that, I cannot conclude, as does the Court, that the trial court abused its

discretion by compelling arbitration.  I believe in waiver-by-conduct, but Perry Homes bore the

threshold responsibility of building a record upon which the trial court could find prejudice.  The

record on appeal is far more extensive than what the trial court considered (and the arguments far

more refined), but I agree with JUSTICE JOHNSON that the trial court—sitting where it sat, seeing

what it saw, hearing what it heard, reviewing what it reviewed—did not abuse its discretion in
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concluding “no prejudice.”  Trial courts do not have carte blanche “to send any case to arbitration

no matter what has occurred in court,”  but I cannot conclude that this trial court acted “without4

reference to any guiding rules or principles”  in ruling that Perry Homes fell short of building a trial-5

court record that showed prejudice.  This is admittedly a close call, and the Court makes the best

possible case for going the other way.  Given the relevant record, however, I have a difficult time

saying the trial court acted arbitrarily or disregarded all guiding standards in not reaching the

opposite result.  Accordingly, I dissent from the Court’s decision vacating the arbitration award and

remanding for trial.
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