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Thiscaseinvolvestwo related oil and gas mineral lease disputesthat werejointly tried. One
of thedisputesisbetween petitionersBP AmericaProduction Co., Atlantic Richfield Co., and V astar
Resources, Inc. (collectively “BP”), the lessee and operator, and respondents the Marshall family,
Stanley, Robert, Catherine, and Margaret Marshall, thelessors. The other isadispute between BP's

successors-in-interest, petitioners Wagner Oil Co. f/k/a Duer Wagner & Co., Jacque Oil & Gas



Limited, Duer Wagner, Jr., Duer Wagner |11, Bryan C. Wagner, JamesD. Finley, DennisD. Corkran,
David J. Andrews, H.E. Patterson, Brent Talbot, Scott Briggs, and Gysle R. Shellum (collectively
“Wagner”), and another lessor, respondents Vaquillas Ranch Co., Ltd., Vaquillas Unproven
Minerals, Ltd., and Vaguillas Proven Mineras, Ltd. (“Vaquillas’)'. We are asked to determine
whether limitations barred the Marshalls’ fraud claim against BP, and whether Vaquillaslost title
by adverse possession after Wagner succeeded to BP's interests, took over the operations, and
produced and paid Vaquillas royalties for nearly twenty years.

Based in part upon jury findingsthat BP had made fraudul ent representati ons about its good-
faith efforts to develop awell on the Marshall lease that the Marshalls could not have discovered
before limitations expired, the trial court rendered judgment for the Marshalls. It also rendered
judgment for Wagner that Wagner had acquired the Marshall and Vaquillas leases by adverse
possession. The court of appeds affirmed the judgment against BP in most respects, and reversed
the trial court’s judgment for Wagner. 288 S.W.3d 430, 438. We reverse the court of appeals
judgment and render judgment for Wagner and BP. We hold that becausethe Marshalls’ injury was
not inherently undiscoverable and BP's fraudulent representations about its good faith efforts to
develop the well could have been discovered with reasonabl e diligence before limitations expired,
neither the discovery rule nor fraudulent concealment extended limitations. Accordingly, the

Marshalls' fraud claims against BP were time-barred. We further hold that by paying a clearly

! Thefollowing entities submitted amicus briefs: the Texas Oil & Gas Association, Kelly Hart & Hallman LLP,
and the Texas Land & Mineral Owners Association.



labeled royalty to Vaquillas, Wagner sufficiently asserted its intent to oust Vaguillas to acquire the
lease by adverse possession.
|. BACKGROUND

At the time of the dispute, fifty percent of the minerals under 17,712 acres in the Slator
Ranch were owned by Tenneco and later assigned to Wagner; the other fifty percent were owned by
anumber of individuals and entities, including the Marshalls and the Vaquillas companies. The
Marshalls owned approximately 1/16 and Vaquillas owned approximately 1/4 of the minerals. In
the 1970s, BP? obtained oil and gas leases on the Slator Ranch from Tenneco, Vaquillas, the
Marshalls, and other mineral ownersnot party to thisdispute. Their leases had a standard sixty-day
savings clause providing that the lease would continue past the expiration date so long as BP was
engaged in good-faith drilling or reworking operations designed to produce paying quantities of oil
or gas with no cessation of operations for more than sixty days.

The primary terms of the Marshalls' and Vaquillas's |eases were set to expire on July 11,
1980. Two weeksbeforethe expiration date, BPdrilled awell, theJ.O. Walker No. 1. BP continued
to work on the J.O. Walker No. 1 for the rest of the year, testing severa zonesin the well. Seeing
no production from the well after the lease expiration date, Stanley Marshal, a member of the
Marshall family, contacted BP and was informed that the lease was kept alive by continuing
operations. A few days later, H.F. Young, the BP landman who spoke with Marshall, sent him a

three-page letter purporting to document BP's continuous operations. BP listed a number of

2 Theleaseswere executed by Atlantic Richfield Co. (ARCO), an entity later acquired by BP. Given the number
of entitiesinvolved in the dispute, we refer to ARCO as BP to avoid confusion.
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activitiesconducted on J.O. Walker No. 1, implying that good-faith effortswere continuingtoinvoke
the sixty-day savings clause and retain the lease. The Marshalls, satisfied with BP' s response, did
not investigatefurther. During the sameperiod, Vaquillasrepresentativeslikewiseinquired into the
status of its lease, and received a copy of the same letter from Y oung.

On March 25, 1981, BP entered into aseries of agreementswith Sanchez-O’ Brien Oil & Gas
Corporation by which Sanchez-O’ Brien eventually became the operator on a portion of the Slator
Ranch. The same day, BP decided to permanently plug and abandon the J.O. Walker No. 1 as
unproductive. Sanchez-O’Briendrilled itsfirst, undisputedly productive, well in April 1981. Then,
in August 1994, Sanchez-O' Brien transferred its portion of theleasethrough aseriesof assignments
to Fina Oil & Chemical Co., and ultimately to Wagner.

It is undisputed that there have been continuous operations on the lease from the day
Sanchez-O'Brien began operations to the present. At the time it obtained assignment of the
Marshalls' and Vaguillas s leases from BP, Wagner was already operating in other portions of the
Slator Ranch and held leases to fifty percent of the minerals. Wagner regularly paid royalties upon
obtaining the assignment.

In 1997, Vagquillas sued itslessee Wagner, BP, and other entities alleging breach of implied
covenants to reasonably develop and market hydrocarbons under the lease. During the course of
discovery, Vaquillas sexpertscameto believethat itsoriginal leasewith BP, Wagner’ s predecessor-
in-interest, terminated in early January 1981 because BP had abandoned any real efforts to rework
thewell and would not have expected it to producein paying quantitieswhen it continued operations

in February and March. Sincedrilling on the Sanchez-O'Brien well did not commence until April
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13, 1981, more that sixty days later, Vaquillas asserted that the title to the leasehold reverted back
to Vaquillas. Vaguillas amended the lawsuit to seek a declaration of title to the mineral interest,
contending that Wagner did not havetitleto thelease becausethelease expired before BPtransferred
itsinterest in the leasehold to Wagner.

In 2001, the Marshallsintervened in the suit against BP and Wagner, similarly aleging that
their lease had terminated in 1981 and adding that BP had defrauded them by purposefully
concealing facts and circumstances demonstrating that the lease had aready terminated. VVaquillas
settled its claims against BP and proceeded to trial only against Wagner. The Marshalls conceded
that Wagner’s possession of the Marshall and Vaquillas |easeholds during the ten years following
the alleged lapse in operations constituted adverse possession and proceeded to trial only on their
fraud claimsagainst BP. They contended that because BP fraudulently conceal ed that the |ease had
expired, the four-year statute of limitations for fraud claims should be extended to the time they
could have reasonably discovered the fraud — June 2000, when BP rel eased internal documentson
the J.O. Waker No. 1. TheMarshallsargued BP knew by the lease expiration date that the well was
incapable of production and continued operationsin bad faith until it could sell theleaseto Sanchez-
O'Brien.

At tria, the jury found in favor of the Marshalls and against BP, and the court rendered
judgment on the verdict. The Marshallswere granted: (1) adeclaration that the Marshall lease with
BP had terminated; (2) a declaration that BP's property interest had terminated and reverted to the
Marshalls; (3) a court-ordered accounting and a transfer of an overriding royalty interest; (4) past

compensatory damages of $1,127,749.00 for each Marshall family member based upon the jury’s
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fraud finding; (5) attorney's fees; and (6) prejudgment and post-judgment interest. In the dispute
between Vaquillas and Wagner, the jury found that: (1) Wagner had adversely possessed the
leasehold; (2) Wagner was a bonafide purchaser; and (3) the failure of Vaguillasto timely file suit
against Wagner was not excused. The trial court rendered judgment for Wagner against the
Vaguillas Companies and granted a directed verdict for Wagner against the Marshalls, ruling that
Wagner had adversely possessed the mineral interest covered by its lease as to the Marshalls.

The court of appeals held there was legally sufficient evidence to support the jury’ sfinding
that BP committed fraud against the Marshalls and Vaquillas, both affirmatively and by
nondisclosure, and fraudulently concealed the facts necessary for Vaguillas and the Marshalls to
know they had a cause of action for fraud until June 29, 2000. 288 S.W.3d at 452. With respect to
limitations, the court of appeals reasoned,

The discovery rule applies only to a limited category of cases, including cases

involving fraud or fraudulent concealment. (Citations omitted). Accordingly, BP

Americas argument based on whether the nature of the injury is inherently

discoverable and the injury itself is objectively verifiable isinapplicable. Because

BP America does not challenge the jury's finding relating to the date of discovery,

which is within the applicable limitations period, we overrule this portion of issue

three. We need not address BP Americas claim that the Marshalls did not prove

fraudulent concealment because the application of the discovery rule aone is

sufficient to defeat BP America limitations defense.
288 SW.3d at 452. The court reversed the judgment awarding title to the leases to Wagner by
adverse possession. 1d. We granted BP'sand Vaquillas' s petitionsfor review. 54 Tex. Sup. Ct. J.

1, 2 (Oct. 1, 2010).



[1. LIMITATIONS

BP challengesthe court of appeals’ ruling® that the Marshalls' fraud claim was not barred by
limitations. BP asserts that the court of appeals erred in holding that the discovery rule exception
to limitations applied to the Marshalls' claims. We agree that the discovery rule exception did not
operate to defer accrua of the cause of action; however, this does not end our analysis. We must
also consider whether limitations were tolled by BP' s fraudulent concealment of the cessation of
good faith operations. We consider each doctrine in turn.
A. Thediscovery rule

We have recognized two doctrines that may apply to extend the statute of limitations.
Computer Assoc. Int’l, Inc. v. Altai, Inc., 918 SW.2d 453, 455-56 (Tex. 1996). Under thefirst, the
discovery rule, the cause of action does not accrue until the injury could reasonably have been
discovered. Seeid.; SV.v.RV., 933 S\W.2d 1, 4 (Tex. 1996) (citing Trinity River Auth. v. URS
Consultants, Inc., 889 S.W.2d 259, 262 (Tex. 1994)), for the proposition that deferring accrual and
thus delaying the commencement of the limitations period differs from suspending or tolling the
running of limitations once the period has begun). The discovery rule is applied categoricaly to
instances in which “the nature of the injury incurred is inherently undiscoverable and the evidence

of injury is objectively verifiable.”* Altai, 918 SW.2d at 456. An injury is not inherently

3 We address the dispute between BP and the Marshalls first, turning to the dispute between V aquillas and
Wagner in section I11.

4 Wehaveoccasionally distinguished between casesinvolving allegations of “fraud and fraudulent conceal ment
[and cases] to which the discovery rule applies.” See, e.g., SV.v. R.\V., 933 S\W.2d at 6. BP reads our decisions to
preclude the application of the discovery rule in all fraud cases and argues that the court of appeals therefore erred in
itsapplication. Wefirst note that the discovery rule delays the accrual of a cause of action, rather than tolling the statute
of limitations after a cause of action has accrued. See id. However, because we agree with BP that the discovery rule
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undiscoverable when it is the type of injury that could be discovered through the exercise of
reasonable diligence. Wagner & Brown, Ltd. v. Horwood, 58 S.\W.3d 732, 734-35 (Tex. 2001).
Recognizing the social benefit in granting repose after areasonabletime, we have described therule
asa“‘very limited exception to statutes of limitations.”” 1d. at 734 (quoting Altai, 918 SW.2d at
455-56).

InWagner & Brown, we held that the discovery rule categorically doesnot apply to defer the
accrual of royalty owners claimsfor underpayments. Id. at 737. We reasoned that the injury was
not inherently undiscoverabl e because royalty owners can timely discover such injuriesthrough the
exercise of duediligence. Id. We noted that, even though information that would haverevealed the
injury may not have been available from public records, it was nevertheless available from several
other sources, including the lesseeg, its general partner, and gas purchasers. 1d. Similarly, in HECI
Exploration Co. v. Neel, 982 S.W.2d 881, 886 (Tex. 1998), we held that the discovery rule does not
apply to claims arising from damage to acommon oil and gasreservoir. Noting that several sources
of information about common reservoirs and operations are available to royalty owners, including
Railroad Commission records, we held that such damage is categorically not inherently
undiscoverable. Id.

Information disclosing alessee’ sfailureto continue good faith effortsto develop an oil and
gas lease is available from the same sources recognized in Wagner & Brown and HECI, including

public records. In this case, the Marshalls expert testified that he determined BP operations in

does not apply to the Marshalls' claim since their injury could have been discovered through the exercise of reasonable
diligence, we do not decide whether the discovery rule would prevent accrual of a cause of action in instances where the
fraud alleged is not aimed at concealing wrongdoing until limitations has run. Seeid.
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continuing to rework J.O. Walker No. 1 were not in good faith based on the well log and the
plugging report filed with the Railroad Commission within the limitations period. While the J.O.
Walker No. 1 well log contained highly technical information regarding theresistivity, conductivity,
and spontaneous potential at variousintervalsin theformation, it wasthisinformation regarding the
reservoir’ s geology that led the Marshalls' expert to conclude that BP' s continued activities on the
well were not in good faith. Although the expert came to this conclusion after being provided with
internal BP documents indicating BP' s efforts to keep the lease alive, the log and the report were
alone sufficient to discover what the expert ultimately concluded — that BP's efforts to obtain
production at shallow intervalsafter other interval s proved unsuccessful werenot in good faith. The
expert acknowledged that anyone would have been able to obtain copies of the log and the report
from the Commission records and reach the same conclusions. Although technical, the public
documentsconcerning BP soperationswereavailabletothe Marshalls. WhiletheMarshallsdid not
examinethemuntil internal BP documents put thispublicly availableloginformationin context with
BP seffortsto keep theleasealive by continued operations, they could have. Itisnot significant that
BP sinternal documentshelped the Marshallsdiscover theinjury inthiscase, astheinformation was
otherwise discoverable. Because the Marshals had a duty to exercise reasonable diligence in
protecting their mineral interests, and since the low probability of success of BP's continued
operations could have been discovered with the exercise of reasonable diligence, the injury was not
inherently undiscoverable. SeeSV.v. RV., 933 SW.2d at 4. Accordingly, the discovery rule did

not delay the accrual of the Marshalls' cause of action against BP. Seeid.



B. Fraudulent concealment

The second doctrine that may extend the limitations period in this case is fraudulent
concealment, an equitable doctrine that, unlike the discovery rule, isfact-specific. Inthiscase, the
jury found that BP fraudulently conceal ed the cessation of good faith operations onthe J.O. Walker
No. 1 well, and that BP also fraudulently concealed the facts necessary for the Marshalls to know
they had acauseof actionavailable. It further found that the Marshallsdid not have knowledge“ that
would have required areasonable and prudent personto makeinquiry that . . . would haveled to the
discovery of” the cessation or operations or BP's commission of fraud until June 2000.

A defendant’ sfraudul ent conceal ment of wrongdoing may toll the statute of limitations after
the cause of action accrues. See Kerlin v. Sauceda, 263 S.W.3d 920, 925 (Tex. 2008); HECI , 982
SW.2d at 886. A party asserting fraudulent conceal ment must establish an underlying wrong, and
that “the defendant actually knew the plaintiff was in fact wronged, and concealed that fact to
deceive the plaintiff.” Earle v. Ratliff, 998 S\W.2d 882, 888 (Tex. 1999); Weaver v. Witt, 561
SW.2d 792, 793 (Tex. 1977) (per curiam). Fraudulent concealment only tolls the running of
limitations until the fraud is discovered or could have been discovered with reasonable diligence.
Kerlin, SW.3d at 925.

The Marshalls argue that only a reasonably diligent inquiry is required, and that they
reasonably relied on representationsin Young' s letter that operations continued in good faith. We
disagree. We have repeatedly held that reasonable diligence obliges owners of property intereststo
make themselves aware of pertinent information available in the public record. For example, in

HECI, we held that oil and gas lessors had an obligation to exercise reasonable diligence in
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determining whether adjoining operators had inflicted damage to acommon reservoir. 982 SW.2d
at 886. Wereasoned that materials publicly available from the Railroad Commission were“aready
sourceof information” that lessors could havereasonably explored to discover harminflicted totheir
property. Id. at 887. AndinKerlin, we held that adeed holder’ s descendants who had not received
any royalties for minerals on the property, but who had been given notice that deeds executed by
their predecessors contained a royalty reservation, could have discovered the existence of their
claimsfor unpaid royaltiesby investigating public records of case settlementsand conveyances. 263
S.W.3d at 926.

Because the Marshalls were obliged to perform additional investigation to protect their
interests, if the Marshalls could have discovered BP' s wrongdoing by reviewing information
availablein the public record, or through means other than BP' s representations before limitations
expired, they did not exercisereasonablediligenceinrelying on BP srepresentationsand limitations
barred their claim. The Marshalls argue that since memoranda indicating BP's intentions in
devel opingthewell could only be obtai ned from the company’ sinternal records, theMarshallscould
not have reasonably discovered acause of action for fraud until June 2000, when those recordswere
produced to them in the Vaquillas lawsuit. BP responds that the Marshalls could have discovered
any cessation of good faith operationsand the existence of acause of action against BPfrom publicly
available sources before limitations had run.

Therecord in this caseindicatesthat BP made verbal representations and sent the Marshalls
a letter asserting it conducted continuous operations on the J.O. Walker No. 1 well. The letter

described a number of BP's activities on the well, including testing the pressure and monitoring
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water flow in efforts to obtain production. The letter also detailed recompletion efforts without
stating they occurred at ashallower depth, the Upper Wilcox, after BPdid not find the Lower Wil cox
and lost hope of production from the Middle Wilcox, the depth it initially attempted to develop.
Also contained withintherecord areinternal BP memorandaindicating that the company had
little expectation that continuing operationswould provesuccessful. TheMarshallsarguethat listing
theoperationsin Y oung’ sletter without stating they had alow possibility of successwasfraudulent.
They point out that Y oung’ s letter disclosed that on December 4 the well “flowed frac water to pit
for two hours,” whilefailing to disclose that the well “blew down to zero in one minute” and began
producing water® created afal seimpression that thewell had achance at being productive. Had BP
disclosed that the well blew down to zero in such a short time, the Marshalls argue that they would
have questioned BP's good faith in continuing operations on January 7, 1981. Moreover, the
Marshalls' expert testified that BP failed to disclose that it originally targeted the Lower Wilcox in
drillingthewell, and began operations at the Middle and Upper Wilcox intervalsonly after no Lower
Wilcox deposits were found. The expert testified that BP' s efforts to recomplete the well at the
Upper Wilcox depth were not in good faith because areasonable and prudent operator would know
at that point that thewell was never going to producein paying quantities. TheMarshallsalso argue
that the letter misleadingly listed operations to recomplete the well without mentioning BP was

targeting adifferentinterval, the Upper Wilcox. Had BP disclosed that it was conducting operations

5 Attrial, the Marshalls’ expert explained that the disclosure was misleading because it created an impression
that the only water coming from the well was the water pumped into the ground during recompletion, and concealed the
fact that the well began producing its own water and was incapable of sustaining sufficient pressure to bring gas to the
surface.

12



at anew depth, the Marshalls contend that they would have been more inclined to question whether
such efforts were conducted in good faith.

However, to obtain the benefit of tolling based on fraudul ent representations, the Marshalls
had to establish that their reliance on the information BP provided was reasonable, and relianceis
not reasonable when information revealing the truth could have been discovered within the
limitations period. See Arabian Shield Dev. Co. v. Hunt, 808 SW.2d 577, 584-85 (Tex.
App.—Dallas 1991, writ ref. n.r.e.). Aswe have noted, theinformation BPfailed to discloseto the
Marshalls was independently available from the Railroad Commission no later than October 1982,
when BP filed the well log for J.O. Walker No. 1. Whilethe Marshalls are correct in pointing out
that thewell log did not list BP s operationsin the Upper Wil cox, the plugging report filed with the
Commission’s Corpus Christi district office on October 6, 1981, well within the limitations period,
did. These public documents, the well log and the plugging report, read together, would have led
the Marshalls to discover that BP conducted operations at an interval incapable of production.
Moreover, Stanley Marshall testified that he was a sophisticated lessor who subscribed to industry
publications, worked asadriller when hewasyounger, and thus understood the oil and gasindustry.
Consequently, asamatter of law, the Marshallswould have been ableto discover BP sfraud though
the use of reasonable diligence. We therefore hold that the Marshalls' claims are barred by the
statute of limitations, and reverse and render for BP.

[11. ADVERSE POSSESSION
In the dispute between Wagner and Vaquillas, Wagner challenges the reversal of the trial

court’ sjudgment that Wagner acquiredtitleto the Vaquillaslease by adverse possession. In support
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of the court of appeas judgment, Vaquillas argues that Wagner could not adversely possess the
leasehold because its possession did not meet the requirements for adverse possession between
cotenants. Vaquillas further argues that Wagner’s possession had to take place after Vaquillas's
cause of action accrued in June 2000, the date the jury found BP's fraud reasonably could have been
discovered. We disagree with both propositions.

Under Texas law, adverse possession requires “an actual and visible appropriation of real
property, commenced and continued under aclaim of right that isinconsistent with and is hostile to
the claim of another person.” Tex. Civ. PRAC. & Rem. CoDE 8§ 16.021(1). The statute requires
visible appropriation; mistaken beliefs about ownership do not transfer title until someone acts on
them. Tranv. Macha, 213 SW.3d 913, 914 (Tex. 2006); Bywatersv. Gannon, 686 S.W.2d 593, 595
(Tex. 1985); see also Natural Gas Pipeline Co. of Am. v. Pool, 124 SW.3d 188, 198 (Tex. 2003)
(holding that “a record titleholder’s ignorance of what it owns does not affect the running of
l[imitations”).

“A minera estate, even when severed from the surface estate, may be adversely possessed
under the various statutes of limitations,” so long as the statutory requirements are met. See Pool,
124 SW.3d at 192-93. Here, Wagner argued it established adverse possession under the three-,
five-, and ten-year statutes of limitations. The issue was submitted to the jury, and the jury
determined that Wagner’ s possession was sufficient to meet al three. VVaguillas does not challenge
thejury’ sfinding that Wagner possessed the leasehold for therequisitetime. Thethree-year statute
of limitation states that the suit “to recover rea property held by another in peaceable and adverse

possession under title or color of title” must be brought “not later than three years after the day the
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cause of action accrues.” Tex. Civ. PrRAcC. & Rem. CoDE 8§ 16.024. The five-year statute requires
theowner to bring suit withinfive yearsto recover property held by another in peaceableand adverse
possession who cultivates, uses, or enjoys the property, pays taxes, and clams under a duly
registered deed. Id. 8 16.025(a). Theten-year statute requires suit “to recover rea property heldin
peaceable and adverse possession by another who cultivates, uses, or enjoys the property.” 1d.
§ 16.026(a).

Vaguillas does not dispute that Wagner paid applicable taxes and claimed the lease under a
duly registered deed. Vaguillas's suit was filed in 1997, well over ten years after the good faith
operations alegedly ceased in January 1981. During that time, Sanchez-O’ Brien, its successors-in-
interest, and then Wagner® claimed the lease, produced oil and gas, sold it, and paid Vaquillas a
royalty. Becausethe statute providesthat the possessor may tack thetimeit held the leasehold with
its predecessors-in-interest, Wagner would meet the ten-year statute of limitations by tacking its
period of possession with Sanchez-O’Brien’s and Fina's, so long as its actions met al other
requirements of adverse possession. Seeid. §16.023. Accordingly, weneed not consider thethree-
and five-year statutes of limitations.

The statute al so requires that the possession be inconsistent with and hostile to the claims of
al others. 1d. 816.021(1). The“possession must be of such character as to indicate unmistakably
an assertion of aclaim of exclusive ownership inthe occupant.” Rhodesv. Cahill, 802 S.W.2d 643,

645 (Tex. 1990) (quoting Rick v. Grubbs, 214 SW.2d 925, 927 (Tex. 1948); McDonnold v.

6 Sanchez-O’Brien obtained an assignment from BP and drilled a productive well in April 1981. It and its
successor-in-interest continued operations until August 1994, when Wagner acquired the leasehold. The parties do not
dispute that all lessees conducted continuous good faith operations since April 1981.
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Weinacht, 465 S.W.2d 136, 141 (Tex. 1971). Inan adverse possession claim between cotenants, the
proponent must prove ouster — unequivocal, unmistakable, and hostile acts the possessor took to
disseize other cotenants. See King Ranch, Inc. v. Chapman, 118 S.W.3d 742, 756 (Tex. 2003); Todd
v. Bruner, 365 SW.2d 155, 159-60 (Tex. 1963). Cotenants must surmount a more stringent
requirement because acts of ownership “which, if done by a stranger, would per se be adisseizin’
are not necessarily such when cotenants share an undivided interest. Todd, 365 SW.2d at 160
(internal citation omitted).
A. Adver se possession between cotenants

The court of appeas held that Vaquillas's and Wagner’ s predecessor-in-interest became
cotenants in April 1981, after the lease terminated due to cessation of good-faith operations. 288
SW.3d at 460; see Wagner & Brown, Ltd. v. Sheppard, 282 S\W.3d 419, 42122 (Tex. 2008)
(recognizing that alessor became an unleased cotenant when the lease lapsed, and was entitled to
ashare of proceedsfrom minerals, lessthelessor’ s share of the costs of production and marketing).
Assuming that the lease had in fact terminated, Wagner then had to show it repudiated Vaquillas's
cotenancy interest to assert title by adverse possession. See King Ranch, 118 SW.3d at 756. Asa
cotenant, Wagner had the right to drill, explore, and produce from the land, owing other cotenants
an accounting for their portion of the minerals. See Byromv. Pendley, 717 S.W.2d 602, 605 (Tex.
1986). In order to obtain title by adverse possession, Wagner had to show unmistakable and hostile
actsthat would put other cotenants on notice of itsintent to oust them from theleasehold. See Todd,
365 S.wW.2d at 159-160; Poenisch v. Quarnstrom, 361 SW.2d 367, 369 (Tex. 1962) (citation

omitted).
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Theouster standard that appliesto cotenantsdiffersfrom the adverse possession requirement
courtsimpose between strangers because cotenants have rights to ownership and use of the property
a stranger would not have. See Pool, 124 SW.3d at 198 (noting that the finding of adverse
possession is premised on the fact the parties were not cotenants). Vaquillas argues that Wagner
could not show ouster becauseitsactionsindrilling, producing, and paying royaltieswere consi stent
with itsrights as a cotenant and thus could not be unmistakably exclusive and hostile. We disagree
that payment of royaltiesis consistent with the relationship between cotenants.

Thetest for establishing adverse possession, both between strangersand cotenants, iswhether
the acts unmistakably assert a claim of “exclusive ownership” by the occupant. See Rhodes, 802
S.W.2d at 645 (quoting Satterwhite v. Rosser, 61 Tex. 166 (1884)); Rick, 214 SW.2d at 927. In
Texas, unleased cotenantsaregenerally entitled to “theval ue of the mineralstaken |essthe necessary
and reasonable cost of producing and marketing the same” as opposed to a fractional royalty from
production paid to the lessor. Cox v. Davison, 397 S.W.2d 200, 201 (Tex. 1965). In this case, it
would meanthat, absent alessor/lesseerel ationship between Vaquillasand Wagner, Vaquillaswould
have been entitled to its share of the production for its 1/4 mineral interest in Slator Ranch minerals,
minus reasonable costs. Vaquillas' s expert testified regarding Wagner’ s checks, which showed a
royalty interest of 4.23 percent and not the cotenant share of approximately 25 percent that Vaquillas
would havebeen entitled to asacotenant, asignificant and noticeabl edifference. Wagner’ spayment
of royalties— not a cotenant’ s share— to Vaquillasfor the entiretimeit operated on the lease was
thus an unmistakable and hostile assertion of exclusive ownership of the leasehold. See Pool, 124

S.W.3d at 198.
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In Pool, we held that producing hydrocarbons and paying a 1/8 royalty rather than a share of
production for more than ten years after leases terminated established adverse possession by the
lessee. Id. a 197-98. In reaching our decision, we expressly noted that the parties were not
cotenants, and that production would not be sufficient evidence of disseizin in a cotenancy. Id.
However, our statementsin Pool were not meant to imply that adverse possession could never occur
between cotenants, but rather to highlight that a stricter ouster standard applies. Id.; seealso Todd,
365 S.W.2d at 160 (holding that “if the acts of the respondents and their predecessorsin title are
susceptible of explanation consistent with the existence of the common title then such acts cannot
... give constructive notice to the cotenants out of possession” (citation omitted)). A cotenant’ suse
of the common property is presumed non-adverse unless the cotenant repudiates the title of its
cotenant. See Todd, 365 S.W.2d at 156, 161.

Under Pool, drilling, production, and other routine operations by a cotenant would be
consi stent with a cotenancy and thus not unmistakably hostile. Pool, 124 SW.3d at 197. However,
the same cannot be said about Wagner’ s payment of aroyalty rather than asignificantly, noticeably
larger cotenant’s share to Vaquillas. Id. It is undisputed that royalty checks were unmistakably
labeled asroyalties and contained payments of a4.23 percent royalty interest. The partiesagreethat
Vaquillas accepted the checks, and even challenged their calculations over the course of Wagner’s
operations.

By paying a royalty, Wagner asserted a |lessor-lessee relationship in which Wagner, not
Vaguillas, owned the leasehold. Compare Coastal Oil & Gas Corp. v. Garza Energy Trust, 268

SW.3d 1, 9 (Tex. 2008) (holding that the mineral lessor has only aroyalty interest in the minerals),
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with Cox, 397 SW.2d at 201 (holding that an unleased mineral cotenant is entitled to “the value of
the minerals taken |less the necessary and reasonable cost of producing and marketing the same”).
In addition, Vaquillas does not dispute other actions putting it on notice that Wagner acted as a
lessee and not acotenant, including division orderscertifying that Vaquillas owned aroyalty interest
and not acotenant’ s share; correspondence from Vaquillas's counsel recognizing aroyalty interest;
deed records recognizing a royalty interest and not a cotenant’s share; and Vaquillas's expert’s
annua review of production records for tax assessment purposes. Accordingly, we hold that
Wagner's payment of aroyalty and Vaquillas's acceptance of it establish as a matter of law that
Vaquillas was on notice that Wagner claimed to own the leasehold — an unmistakably hostile and
unequivocal assertion of title inconsistent with the existence of a cotenant relationship.
B. Knowledge of lease termination

The court of appedals held that the evidence of drilling, production, and even payment of
royalties and taxes was legally insufficient to support the jury’s verdict for Wagner because
Vaguillasdid not know thelease had terminated. 288 SW.3d at 461. Again, wedisagree. We have
previously held that adverse possession is not dependent on the possessor’s intent to assert title
hostile to a known true owner, but rather on the “intent to claim the land.” Calfee v. Duke, 544
SW.2d 640, 642 (Tex. 1976); see Tran, 213 SW.3d at 915 (holding that hostile use “does not
require an intention to dispossess the rightful owner, or even know that thereis one”).

We note here, aswedid in Pool, that Wagner was not required to give actual or constructive
noticeit wasno longer claiming aninterest under the leasein order to acquiretitle to the leasehol d.

Pool, 124 SW.3d at 195. It was not the leases that Wagner’ s possession must have been adverse
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to, but rather Vaquillas's “title to all the minerals after the leases allegedly terminated.” Id.
Wagner, like the lessees in Pool, continued to claim rights under the lease, and that claim was
adverse to Vaguillas' stitle once the lease terminated. Seeid.

Because Wagner’ s continued payment of royalties under the lease was an assertion of title,
Wagner’s claim to be Vaquillas' slessee for the statutorily mandated period ousted Vaguillas from
the mineral estate. It is immaterial whether Wagner asserted title with the intent to dispossess
Vaquillas. By accepting a clearly labeled and computed royalty, Vaquillas was on notice that
Wagner claimed title to the leasehold — an unequivoca claim to ownership unmistakably
inconsistent with and hostile to Vaguillas' s claim of acotenant relationship. Accordingly, Wagner
acquired the same interest it adversely possessed — a leasehold estate as defined by the original
lease. See Pool, 124 SW.2d at 199.

C. Accrual of claims

Finally, Vaguillasarguesthat Wagner could not prove adverse possess on becausethe statute
requires possession to begin after the  cause of action” accrues. See, e.g., TEx. Civ. PrRAC. & REM.
CopE 8 16.026(a) (“A person must bring suit not later than 10 years after the day the cause of action
accruesto recover rea property held in peaceabl e and adverse possession by another who cultivates,
uses, or enjoys the property.”). Vaguillas argues that since the jury determined that it did not have
sufficient knowledge to put it on notice that BP had fraudulently concealed the cessation of good
faith efforts to develop the well until 2000, Wagner’ s adverse possession cause of action likewise

did not accrue until June 2000. We do not agree.
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The structure of the adverse possession statute indicates that the “ cause of action” refersto
the suit “to recover real property held by another in peaceable and adverse possession.” Seeid.
88 16.024-026(a). The statute thus requires the accrual of any claim Vaquillas may have had to
assert its title to the leasehold against Wagner, rather than accrual of Vaquillas’ fraud or lease
termination causes of action. Accordingly, the cause of action accrued when Wagner’'s adverse
possession began. See Horton v. Crawford, 10 Tex. 382, 390-91 (Tex. 1853) (holding that a cause
of action accrues “at the instant of possession taken under the circumstances specified in the
statute”); see also Crow v. Payne, 242 SW.2d 824, 825 (Tex. Civ. App.—Amarillo 1951, no writ).
Vaguillas's argument that BP s actionsin concealing alapse in production somehow prevented the
accrual of Vaquillas' s claims against Wagner misconstrues the statute.

Moreover, Vaquillas's argument is contrary to the jury’s unchallenged finding that
Vaguillas's failure to file suit within the limitations periods was not excused by BF's
misrepresentations or Vaquillas' signorance of thereal facts. Given that unchallenged finding, the
court of appedals erred in reversing the trial court’s judgment recognizing Wagner's title to the
leasehold.

V. CONCLUSION

We reverse the court of appeals judgment as to both BP and Wagner. We hold that the
evidence conclusively established that BP's fraud could have been discovered by the Marshalls
through the exercise of reasonable diligence. We further hold that the court of appeas erred in
reversing the trial court’s judgment awarding title to Vaquillas's leasehold interest to Wagner.

Accordingly, we reverse and render for BP and Wagner.
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